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Terms of reference

ANNUAL REVIEW OF REGULATORY BURDENS ON BUSINESS
Productivity Commission Act 1998

The Productivity Commission is asked to conduct ongoing annual reviews of the
burdens on business arising from the stock of Government regulation. Following
consultation with business, government agencies and community groups, the
Commission is to report on those areas in which the regulatory burden on business
should be removed or significantly reduced as a matter of priority and options for
doing so. The Commission is to report by the end of October 2007, and the end of
August each following year.

The Commission is to review all Australian Government regulation cyclically every
five years. The cycle will commence with a review of regulatory burdens on
businesses in Australia's primary sector. In subsequent years, the Commission is to
report sequentially on the manufacturing sector and distributive trades, social and
economic infrastructure services, and business and consumer services. The fifth
year is to be reserved for a review of economy-wide generic regulation, and
regulation that has not been picked up earlier in the cycle. The Commission’s
programme and priorities may be altered in response to unanticipated public policy
priorities as directed by the Treasurer.

Background

As part of the Australian Government's initiative to alleviate the burden on business
from Australian Government regulation, on 12 October 2005, the Government
announced the appointment of a Taskforce on Reducing Regulatory Burdens on
Business and its intention to introduce an annual red tape reduction agenda. This
agenda incorporates a systematic review of the cumulative stock of Australian
Government regulation. The Government approved this review process to ensure
that the current stock of regulation is efficient and effective and to identify priority
areas where regulation needs to be improved, consolidated or removed.

Furthermore, the regulatory reform stream of the Council of Australian
Governments (COAG) National Reform Agenda focuses on reducing the regulatory
burden imposed by the three levels of government. On 10 February 2006, COAG
agreed that all Australian governments would undertake targeted public annual
reviews of existing regulation to identify priority areas where regulatory reform
would provide significant net benefits to business and the community. COAG also
agreed that these reviews should identify reforms that will enhance regulatory
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consistency across jurisdictions or reduce duplication and overlap in regulation and
in the role of regulatory bodies.

Scope of the annual review

In undertaking the annual reviews, the Commission should:

l.

identify specific areas of Australian Government regulation that:
a) are unnecessarily burdensome, complex or redundant; or

b) duplicate regulations or the role of regulatory bodies, including in
other jurisdictions;

develop a short list of priority areas for removing or reducing regulatory
burdens which impact mainly on the sector under review and have the
potential to deliver the greatest productivity gains to the economy;

for this short list, identify regulatory and non-regulatory options, or provide
recommendations where appropriate to alleviate the regulatory burden in those
priority areas, including for small business; and

for this short list, identify reforms that will enhance regulatory consistency
across jurisdictions, or reduce duplication and overlap in regulation or in the
role of regulatory bodies in relation to the sector under review.

In proposing a focused annual agenda and providing options and recommendations
to reduce regulatory burdens, the Commission is to:

seek public submissions at the beginning of April in 2007, and at the
beginning of February in each following year, and consult with business,
government agencies and other interested parties;

have regard to any other current or recent reviews commissioned by
Australian governments affecting the regulatory burden faced by businesses in
the nominated industry sectors, including the Australian Government’s
response to the report of the Taskforce on Reducing Regulatory Burdens on
Business;

report on the considerations that inform the Commission's annual review of
priorities and reform options and recommendations; and
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. have regard to the underlying policy intent of government regulation when
proposing options and recommendations to reduce regulatory burdens on
business.

The Commission’s report will be published and the Government’s response
announced as soon as possible.

PETER COSTELLO

[received 28 February 2007]
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Key points

Regulation of the social and economic infrastructure services sector is particularly
heavy. This resort to a heavy regulatory presence arises because:

— regulation is used to promote competitive behaviour where natural monopolies
exist, for example, telecommunications and energy

— considerable government funding is provided for service delivery, for
example, aged care

— there is information asymmetry with users of services, for example, medical
services, and some service recipients, for example, the frail and aged and young
children, are seen as vulnerable and requiring protection

— many businesses in the sector operate across jurisdictions, for example, transport
and energy retailers.

Many of the industries in this sector are subject to current review or reform activity,
for example, transport, energy, higher education, telecommunications, aged care and
child care. It is important to ensure that the reforms are fully implemented in a timely
fashion and in a way that minimises the regulatory burden. Much of the proposed
reform agenda relies on co-operation between governments. Reforms need to move
beyond agreement on guiding principles to genuinely reduce the regulatory burden at
the individual business level.

This review has identified seven main areas — aged care, child care, information
media, telecommunications, energy, air transport and education — where regulations
can be made less burdensome.

Regulation in aged care

— without tackling the underlying policy framework that stifles competition in the
provision of aged care services it is unlikely that the regulatory burden in the
industry can be substantially reduced. To reduce the burden associated with
regulation and price controls, and to improve the quality and diversity of aged care
services, the government should explore options for introducing more competition
in the provision of aged care services. It should also explore removing the
regulatory restriction on bonds as a source of funding for high care facilities.

— the aged care regulatory framework is fragmented due to regulation by numerous
government agencies across three tiers of government leading to unnecessary
regulatory burdens. This should be addressed by the current reviews of the
accreditation process and standards in consultation with state and territory
agencies. There needs to be clearer delineation of responsibilities regarding
monitoring of provider compliance with these standards between the Department
of Health and Ageing and the Age Care Standards and Accreditation Agency.

Regulation in child care

— clarify regulations to ensure a provider can have its Child Care Benefit approval
removed if it is not accredited by the National Childcare Accreditation Council

— streamlining of the accreditation arrangements could take place now, prior to the
implementation of the proposed COAG reforms.
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Key points (continued)

Regulation in information media

— the anti-siphoning regime imposes regulatory burdens because of the protracted
commercial negotiations required in respect of listed events. This burden should
be reduced by substantially reducing the anti-siphoning list.

— radio local content rules should be made more flexible

— the radio disclosure standard should be made more flexible and the associated
reporting requirements reduced

— additional local presence and content requirements triggered by ownership
changes of radio stations should be abolished.

Regulation in telecommunications
— the telecommunications consumer information obligations should be streamlined

— the identity check requirements for prepaid mobile phones should be abolished or
revised to lower costs to business while achieving their policy objective of allowing
law enforcement agencies to identify mobile phone owners.

Regulation in the energy sector

— during the transition period until price regulation is abolished, retail tariff regimes
should be revised to allow pass through to consumers of cost increases
associated with a Carbon Pollution Reduction Scheme. The Ministerial Council on
Energy should commission work to consider the practicalities of implementation

— governments should amend the Australian Energy Market Agreement to ensure
stronger and clearer commitments to competition reviews by the Australian
Energy Market Commission and an ongoing price monitoring role for the
Australian Energy Regulator

— all levels of government need to work cooperatively to reduce the burden
associated with excessive reporting obligations, including through the adoption of
a methodology consistent with Standard Business Reporting (SBR).

Regulation in air transport

— shift from a ‘one size fits all’ approach in aviation security regulation and enable
the industry to develop alternative arrangements that would meet or exceed the
regulated requirement.

Regulation in education and training

— reforms to streamline reporting obligations in the education sector, including in
response to recommendations from the Bradley Report, should be undertaken
consistent with the methodology of the SBR initiative. Electronic reporting and
secure on-line sign-on to the agencies involved should be introduced.

Many industries complained of overly burdensome, duplicative and redundant
reporting requirements. Extending the SBR principles and methodology to many of
the sectors covered in this review could substantially reduce the reporting burden.
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Overview

Regulation is an important and effective mechanism to achieve economic,
environmental and social goals, but places burdens on businesses. Unnecessary
burdens arise where regulation is unduly complex or redundant or duplicates the
regulations of other jurisdictions or regulatory bodies. Such regulation can impose
additional financial costs on businesses, change how they operate in undesirable
ways and can reduce their flexibility to respond to challenges and opportunities. The
overarching objective of regulatory reform is to enhance the capacity of businesses
to generate productivity growth to underpin growth in community welfare without
undermining the policy intent of the regulations.

In February 2007, the Commission was asked to review, over a five-year period, the
burdens on business arising from Commonwealth Government regulation. The
terms of reference of the review are set out on pages IV - VI. The objective of the
review is to ensure that the current stock of regulation is efficient and effective and
to identify priority areas where regulation needs to be improved, consolidated or
removed. The Commission’s task is to identify improvements to regulation that will
raise the productivity of businesses without compromising the underlying policy
objectives.

For 2009, the task is to examine regulations that affect the social and economic
infrastructure services sector — this includes energy, construction, transport,
telecommunications and broadcasting, health care and social assistance, education,
aged care and child care.

The sector accounted for 33 per cent of Australian GDP ($338 billion) in 2007-08.
Of the relevant industries, construction contributed the largest share, 7.9 per cent of
GDP ($82.1 billion), followed by health care and social assistance with 6.3 per cent
($65.4 billion), while electricity, gas, water and waste services contributed the
smallest share, 2.1 per cent of GDP ($24.8 billion).

This sector is also a significant employer, accounting for 38.3 per cent of overall
Australian employment in 2007-08 (over 4 million persons). Of this, health care and
social assistance is the most significant employer, accounting for 10.4 per cent of
overall employment (over 1 million persons), followed by construction with 8.8 per
cent of overall employment (915 000 persons).
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As part of this review process, the Commission received 51 submissions from
participants. In addition, the Commission held over 50 meetings with stakeholders
— individual companies and business groups in the sector, regulators and policy
departments.

Regulatory issues facing the social and economic
infrastructure services sector

The social and economic infrastructure services sector is subject to both
Commonwealth and state and territory regulations. The role of the Australian
Government in affecting the regulatory environment arises directly through its
broad powers in the Constitution to regulate corporations, telecommunications and
broadcasting, regulation of interstate and international trade and being a party to
international treaties.

Indirect Australian Government involvement in the regulatory framework affecting
the social and economic infrastructure services sector arises from the Australian
Government taking, by agreement with the states and territories, a co-ordinating
role to harmonise regulations across Australia, including through model legislation
and referred powers. Examples of this include energy, building and land transport
regulations. Also, the Australian Government has the capacity to establish and fund
specific policies and programs, including in areas such as health, education, aged
care and child care. This funding also results in regulatory oversight by the
Australian Government.

But there is also considerable state and territory government regulatory
involvement. The states and territories have constitutional authority over much of
the regulatory landscape affecting construction, health, education, land transport
and domestic shipping. In addition, it is common for local government to be
responsible for the local administration of aspects of state regulation, such as
inspecting food preparation premises for compliance with hygiene and food safety
standards, town planning and so on.

While there is a burden of regulation on all sectors within the economy, the burden
of regulation on the social and economic infrastructure services sector is especially
heavy. This is due to the characteristics of the industries under review:

« natural monopoly infrastructure which requires regulation to ensure outcomes
consistent with competitive behaviour, for example, telecommunications,
electricity and gas supply
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o operation across many jurisdictions leading to regulatory differences, for
example, road, water and rail transport

« community expectations of service reflected in regulations which impose costs
on businesses, for example, telecommunications and broadcasting

« information asymmetry which results in users of the services having limited
access to relevant information, for example, health and medical services, and
compounded by the vulnerability of end users which require protection through
regulations, for example, aged care and child care

« dependence of industries on government funding which imposes prudential and
financial regulatory requirements, for example, education and training, aged care
and child care and health.

A common theme underpinning the regulation of the social and economic
infrastructure services sector has been the management of risk through regulation.
This covers a wide range of risks including:

o prudential and financial risk for the Australian Government attached to the
provision of funding, for example, funding of medical services, private schools
and subsidies for child care and aged care

o budgetary risk for the Australian Government addressed by regulatory
constrained funding models, for example, medical services and aged care

« health and safety risks attached to the services supplied to young children and
the frail and aged.

It is important to clarify how much regulation is required to manage these risks. It
can be easy to place extra regulation on sectors such as social and economic
infrastructure services because of the existing relatively heavy burden of regulation.
But there is a cumulative cost to pay for this approach and just because there is an
already existing heavy regulatory burden does not make every regulation
justifiable.

Thus, while it is appropriate to attempt to reduce risks through regulation, it must
be recognised that this risk reduction comes with added costs or unintended
consequences. It must also be recognised that risk can never be entirely eliminated.
Attempting to eliminate risk is likely to lead to perverse outcomes because it can
produce unwarranted expectations by service users and compliance burdens that are
so heavy that they impede achievement of the broader policy intent.

Excessive minimisation or avoidance of risk through regulation can lead to overly
prescriptive regulations, ‘black letter law’ interpretation of regulations by regulators
and excessive reporting requirements. Additional regulation can also be seen as a
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visible and public solution to unfortunate but isolated problems that may arise in the
sector. Consequently, that additional regulation is applied sector wide, not just to
those isolated cases or non-compliant businesses.

The consequences of such excessive attempts to manage risk underpin many of the
concerns raised in this year’s review. This approach to risk management can impede
innovations in service delivery, increase costs, undermine staff morale and
commandeer resources for compliance purposes from the core aspects of service
delivery. In some cases, it can lead to major ethical concerns regarding the rights of
service recipients, for example, mandatory reporting of allegations of abuse in aged
care homes. Also, the risk being managed appears to be not always that of the
service recipients or public funding, but of the regulators and government agencies.

The federal political structure underpinning much of Australia’s regulatory
framework has also created burdens for businesses in this sector. These arise
because of the jurisdictional inconsistencies which affect businesses which operate
across states and territories. Such inconsistencies can produce multiple reporting
requirements to Commonwealth and state government agencies even for those
businesses that operate within a state or territory. This concern with reporting
requirements cuts across all sectors from higher education institutions with
campuses in more than one state, transport companies that operate interstate, energy
businesses that operate networks that span states, to aged care and child care
providers that may only operate in one state or territory, but must report to several
agencies on similar or related matters.

Overlapping and inconsistent regulations are recognised by all Australian
governments as impediments to improvements to productivity. Most recently,
governments through the COAG Reform Agenda have begun to address this
challenge and move towards a ‘seamless national economy’. In practice this is often
addressed by the development (or proposed development) of intergovernmental
agreements or arrangements and nationally uniform codes in such areas as transport
regulation, higher education, child care, building regulation and energy markets.

These initiatives, if realised, will all assist in the creation of a seamless national
market for goods and services and are to be encouraged. But this review has shown
that the potential benefits from uniformity, or at least consistency, remain to be
realised. In the past, while state and territory governments have agreed to such
national approaches they have been slow to implement them or have sought to
maintain some of their jurisdictional differences. This has been the experience with
many reforms in the transport sector and in the development of a national energy
market. Consequently, the burdens created by such jurisdictional inconsistencies
underlie many of the concerns raised through submissions. In other sectors, such as
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child care and higher education, momentum needs to be maintained to realise the
benefits of the new national approaches being developed.

History shows that agreement to national reform principles, while not always easy,
can usually be brokered where unnecessary burdens are widely acknowledged. The
difficulty arises in converting those principles to actionable, practical rules and
regulations to be implemented at an individual business level. Too often ‘the ball is
dropped’ with reforms, and the intended results of more uniform regulations do not
materialise at the business level.

The intrinsically heavy burden of regulation on the social and economic
infrastructure services sector places an additional responsibility on policy makers
designing the regulation and those administering the regulation to be cognisant of
the additional burdens they may be placing on businesses. Unfortunately, as
submissions to this review reveal, this is not always the case. Principles for the
development of good quality regulation have been developed by a number of bodies
such as COAG, and the Australian Government including the Office of Best
Practice Regulation (OBPR). Many of the concerns raised can be attributed to
failing to adequately follow these best practice regulation requirements by all
parties involved, including the OBPR.

Background to draft recommendations

The draft recommendations proposed in this review should go some way to
reducing the regulatory burden on businesses. Also, by seeking to streamline and
focus regulatory processes, the recommendations will produce a more integrated
regulatory structure which is responsive to business concerns while fulfilling the
policy intent of the governing regulations. The Commission’s recommendations are
provided at the end of this overview. The following is a brief discussion of the
context and basis for the Commission’s findings and draft recommendations, and
has been grouped according to industry:

« aged care

o child care

 information media and telecommunications
« celectricity, gas, water and waste services

» transport

« education and training

« medical services

OVERVIEW XX



Aged care

Aged care providers are concerned about the centralised planning processes which
result in a heavy regulatory burden in order to maintain and improve the quality of
care. The Australian Government, through its regulatory arrangements, largely
controls how many aged care places are provided, where these places are located,
the relative weighting of different types of places, the price of these places and their
specified quality.

Many of the regulatory burdens stem from the policy framework that stifles
competition by restricting the supply of aged care places and limiting the extent to
which the price mechanism signals changes in market conditions to both aged care
providers and care recipients. Without tackling the policy framework it is unlikely
that the regulatory burden on aged care providers can be substantially reduced. The
Government should explore options for introducing more competition in the
provision of aged care services as a means of improving the quality and diversity of
these services, enabling it to reduce its reliance on regulation and price controls in
areas where there is effective competition. The Government should also explore
removing the regulatory restriction on bonds as a source of funding for high care
facilities to remove the disincentive on providers to make investments in ordinary
high-care facilities.

The other regulatory constraint which limits the ability of businesses to respond to
the differing needs or preferences of residents is the cap on the number of ‘extra
service places’. Consideration should be given to freeing up regional caps on the
number of ‘extra service places’, as an interim measure, before abolishing the extra
service category altogether.

Any reduction in the regulatory burden on aged care providers should not be at the
cost of lower levels of service quality for aged care recipients. There is a strong
rationale for government intervention to ensure that service providers at least meet
community determined standards of care and that consumer protections are in place
to ensure the frail and elderly are adequately protected. However, there is scope to
achieve these objectives at a lower cost to business and the community through
better regulatory design and administration.

The regulatory framework is complex and fragmented due to the existence of
several programs regulated by numerous government departments across three tiers
of government, resulting in an unnecessary cost imposition on providers. This
should be addressed by the current reviews of the accreditation process and
standards in consultation with relevant state and territory governments. Moreover,
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there needs to be a clearer and more transparent delineation of responsibilities
between the Department of Health and Ageing and the Aged Care Standards and
Accreditation Agency regarding monitoring of provider compliance with
accreditation standards.

The accreditation system has made a positive contribution to the improved standard
of aged care. Some changes, however, should be made to reduce the regulatory
burden on residential aged care providers. In particular, the unannounced visit
program should be redesigned using a risk management approach that focuses on
under-performing residential aged care homes.

Similarly, the building certification standards have contributed to improved
standards of residential accommodation within the industry. However, they have
now served their purpose and should be abolished and incorporated in to the
Building Code of Australia once all residential aged care facilities have met the
current certification standards.

While intended to protect vulnerable and aged consumers, some existing regulations
(including police checks and the reporting of missing residents) have shown little
concern for minimising the costs of compliance to the businesses affected. The
regulatory burden associated with such requirements could be reduced without
undermining the welfare of residents. The extensive increase in across-the-board
regulation in recent years, sometimes in response to isolated unfortunate events,
does not reflect the high standards of aged care by the vast majority of providers.

Child care

Child care providers are concerned about the significant regulatory overlap and
duplication between the Australian Government and state and territory governments
that arises from the their shared responsibility for regulating child care. COAG has
agreed to establish a National Quality Framework to remove the overlaps, gaps and
inconsistencies by 1 July 2010. It is imperative that the forthcoming Regulation
Impact Statement on the National Quality Framework conducts a transparent
assessment of the costs and benefits of the options under consideration, particularly
the compliance cost savings (if any) to business.

At the same time it is important that the Australian Government maintains efforts to
unilaterally reduce regulatory burdens in areas where it has responsibility even
though other reform processes, involving other jurisdictions, are on-going. For
example, some streamlining of the child care accreditation arrangements should
take place now, prior to the implementation of the COAG reforms, to remove
unnecessary administrative burden on child care services.
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Child care providers are also concerned with the lack of credible sanctions that are
applied when child care services are found non-compliant with the quality assurance
systems under the current regulations. Failing to utilise sanctions in the appropriate
circumstances are a restriction on competition within the child care sector which
discriminates against child care services that are meeting the accreditation
standards. The Department of Education, Employment and Workplace Relations
should amend the regulations so that it is clear that a service can have its Child Care
Benefit approval removed if it is not accredited by the National Childcare
Accreditation Council.

The Council should also reform some of its internal processes to reduce the
regulatory burden on child care services without affecting service quality, including
the scrapping of unannounced validation visits (while maintaining unannounced
spot checks); replacing paper validation surveys administered by child care services
with telephone surveys conducted by the Council; and improved coordination of
visits of the Council and state and territory regulators to child care services.

In recent years, there have also been some additional regulatory requirements
foisted on the industry, such as anticipated vacancy reporting, that have imposed
costs on child care services without providing a significant offsetting benefit to
services or the community. The Department should remove the requirement on
child care services to report anticipated vacancy information.

Information media and telecommunications

In the information media and telecommunications sector, there are concerns raised
about the processes for creating regulation and its administration. Members of the
industry believe that there is a propensity to approach every issue by creating new
regulations leading to uncoordinated, overlapping or duplicative regulation. There is
also concern that the Australian Communications and Media Authority’s approach
to regulation results in overly prescriptive regulation and a focus on a narrow
legalistic interpretation of regulations.

Information media

The sports anti-siphoning regime, whereby free-to-air television broadcasters are
given preferential access to the rights to broadcast major sporting events, is a
significant concern to the subscription television industry. The subscription
television industry considers that the regime leads to higher costs during broadcast
rights negotiations. This issue should be addressed by substantially reducing the
anti-siphoning list.
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The commercial radio industry states that local content rules for regional
broadcasters are unnecessarily burdensome because they are inflexible and entail
excessive reporting requirements. The local content rules should be revised to make
them more flexible and to reduce the reporting requirements without undermining
the local presence of radio stations.

The radio local presence and content rules triggered by changes in station
ownership are aimed at maintaining local radio services. However, the rules impose
such restrictive conditions and reporting requirements that they could have the
perverse effect of reducing both diversity and the ability of broadcasters to deliver
local content. The ‘trigger event’ local presence and content rules should be
abolished.

Industry is concerned that the disclosure standard for radio current affairs is too
prescriptive. The objectives of the regulation could be met through a more flexible
approach which reduces the costs to broadcasters. The disclosure standard should be
made less prescriptive and incorporated into the Commercial Radio Codes.

Telecommunications

In April 2009, the Australian Government released a discussion paper canvassing
significant reforms to a range of telecommunications regulations. In light of this, the
Commission has decided to focus its efforts on industry concerns that are not
addressed by the discussion paper.

One of those concerns is that customer information requirements for the
telecommunications sector are overly burdensome. Industry contends that the
requirements are uncoordinated and do not meet customers needs. Customer
information requirements should be reviewed with the aim of streamlining the
requirements and improving the clarity of the information provided to customers.

Industry participants are also concerned that prepaid mobile phone identity checks
are costly, but are largely ineffective in helping law enforcement agencies to
identify mobile phone owners. Prepaid mobile phone identity checks should be
reviewed with the objective of either abolishing the requirement or revising the
regime to better meet its objectives.

Electricity, gas, water and waste services

Major national reforms to the regulatory frameworks covering electricity and gas
supply commenced more than 15 years ago, but certain key reforms are still to be
finalised, or have only recently been introduced. In many areas, therefore, further
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reforms are best left until sufficient time has elapsed to allow an assessment of the
effectiveness and efficiency of the new arrangements.

Nevertheless, some changes should be made now to address industry concerns
about the cost and complexity of access price reviews, the inefficiencies associated
with retail price regulation, and aspects of current consultative and review
processes.

The Australian Energy Regulator (AER) should examine ways to reduce the cost
and complexity of regular access price reviews for electricity and gas transmission
and distribution businesses.

Consistent with commitments in the Australian Energy Market Agreement
(AEMA), retail price regulation should be abolished by state and territory
governments as soon as effective competition has been demonstrated. Allowing
more cost reflective tariffs would improve incentives for new investment and the
incentive for consumers to use energy commensurate with its economic cost.

Until price regulation is phased out, retail tariff regimes should be revised to allow
pass through to consumers of energy cost increases associated with a Carbon
Pollution Reduction Scheme (CPRS). The recent COAG agreement that the AEMA
be amended to specify that cost pass through will occur should be implemented as
soon as possible. Governments should also agree to amend the AEMA to ensure
stronger and clearer commitments to competition reviews by the Australian Energy
Market Commission (AEMC) and an ongoing price monitoring role for the AER.
Price monitoring will be particularly important in the period immediately after the
implementation of a CPRS when there is likely to be considerable uncertainty and
volatility in costs for energy suppliers.

Regulators should review their consultative processes against best practice
consultation principles and work closely with industry to identify how consultation
could be improved. In particular, there needs to be better coordination of reviews to
address industry concerns about overlapping and duplicative work streams.

All levels of government need to work cooperatively to reduce the burden
associated with excessive reporting obligations. The Standard Business Reporting
model can provide a good model for achieving such improvements.

The Australian Government has only limited direct responsibility in relation to the
regulation of waste, water, sewerage and drainage services, but does play an
important leadership role in pursuing greater consistency through national
initiatives. Consequently, many concerns raised with regard to regulations are out of
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scope for this review. The concerns raised in relation to water regulation are best
addressed as part of the major COAG work program in this area.

Concerns about the regulation of waste services were examined only recently by the
Commission in its Waste Management Report. The recommendations and
regulatory principles developed in that report should be considered in the current
development of a National Waste Policy.

Transport

The inconsistent state and territory government regulation surrounding the operation
of road and rail freight imposes considerable regulatory burden on business. This
has been acknowledged by all Australian governments and has been a focus of
recent government reforms.

Despite a number of previous attempts, there has been limited progress in advancing
regulatory reforms in road and rail. In particular, the flexibility provided to
jurisdictions through the use of model legislation has only maintained regulatory
inconsistency. However, all jurisdictions have recently agreed to implement
national regulatory frameworks to overcome inconsistencies in these sectors.

Care needs to be taken to ensure that a national regime does not impose any
additional regulatory burdens — uniformity is not an end itself, but rather is desired
because multiple systems create unnecessary regulatory burdens.

Australia’s coastal shipping industry operates under a complex regulatory structure.
Inconsistencies across jurisdictions remain with regard to maritime safety regulation
and between the Australian and Victorian governments in regard to ballast water
management. A single national maritime safety system is being established under
the Australian Maritime Safety Authority with the intent to address jurisdictional
inconsistencies with safety regulation. Inconsistencies relating to ballast water
management can be addressed through expediting the development and
implementation of the National System for the Prevention and Management of
Marine Pest Incursions.

Aviation is mainly regulated by the Australian Government and has also been
subject to scrutiny as part of the Australian Government’s current review of national
aviation policy. The urgency in implementing a new aviation security regime after
September 2001 resulted in a significant increase in the amount of regulation and a
number of ensuing problems.
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In some instances, airlines are required to take responsibility for matters that are
outside their control and provide information concerning other agencies or
information that is already in the public domain. Existing aviation security advisory
forums should be utilised to provide a focus on consultation with industry to
improve regulatory outcomes in this area. Also, the use of approved exemptions
would shift from a ‘one size fits all” approach to aviation security regulation and
enable the industry to develop alternative arrangements that would meet or exceed
the regulated requirements.

Education and training

The education and training sector is subject to excessive and duplicative reporting
requirements, slow accreditation processes in the vocational education and training
sector, jurisdictional inconsistencies and overlap, and regulatory frameworks which
do not reflect developments in the structure of the education sector.

The sector is undergoing substantial reform to its regulatory and institutional
frameworks which provides an opportunity to reassess and reduce the regulatory
burdens imposed on providers. In higher education and vocational education and
training, the Australian Government recently announced its intention to implement
major reforms to the regulatory architecture, in response to the Bradley Review of
Australian Higher Education. In the schools sector, COAG is continuing work on
implementing a nationally consistent National Education Agreement. A new
funding agreement for independent schools was also introduced in 2008 for the
2009-2012 period.

Given the Australian Government’s commitment to changes to the regulatory and
institutional frameworks in the education and training sector, it is not appropriate
for the Commission to recommend specific actions in response to many of the
concerns raised with this review.

The Commission encourages the Australian, state and territory governments to work
cooperatively to progress the necessary reforms, for example in the development of
the proposed Tertiary Education Quality Standards Agency, which is intended to
encourage best practice, streamline and simplify current regulatory arrangements to
reduce duplication and provide for national consistency.

The reforms of the regulatory frameworks must in particular address the excessive
burden of reporting obligations. The common languages and definitions introduced
by the Standard Business Reporting (SBR) program should be utilised as much as
practicable. Any further information required should be kept to an absolute
minimum, and be accompanied by the development of a supplementary taxonomy
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that could be used in conjunction with the SBR financial taxonomy to be made
available from 31 March 2010. The SBR principles and methodology should also be
used to reduce the burden of the separate requirements for overseas school students.

One action that can be immediately taken is to abolish the Financial Questionnaire
that independent schools are required to complete. The Questionnaire remains in the
new funding framework for independent schools, but is redundant given that the
data required to assess schools’ financial viability can be gathered from other
sources, including the soon to be introduced SBR financial taxonomy.

Medical services

The administrative requirements placed on general practitioners (GPs) and their
practices by the Australian Government have been an ongoing concern to the
medical profession. Moreover, these issues have been examined in detail by
previous reviews and studies including by the Commission.

There has been some progress in reducing the red tape placed on GPs. For example,
there is the current review of Medicare items and the introduction of the streamlined
authority program in respect of approval for some PBS medicines. However, a
number of the ‘red tape’ issues impacting on GPs addressed in the previous reviews
remain in place. These issues should be addressed by implementing the remaining
recommendations from the Commission’s 2003 Review of General Practice
Administrative and Compliance Costs and from the Regulation Taskforce’s 2006
review relating to general practice. These include introducing a single provider
number for each general practitioner and changing the Pharmaceutical Benefits
Scheme authority approval process.
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Draft recommendations

The following are the Commission’s draft recommendations in response to material
concerns raised by participants:

Aged care

DRAFT RECOMMENDATION 2.1

To enable the Australian Government to reduce the burden associated with
regulation and price controls, and to improve the quality and diversity of aged
care services, it should explore:

o options for introducing more competition in the provision of aged care services

o removing the regulatory restriction on bonds as a source of funding for high
care facilities.

DRAFT RECOMMENDATION 2.2

Contingent upon the introduction of more competition in the provision of aged
care services outlined above in Draft Recommendation 2.1, the Australian
Government should abolish the ‘extra service’ residential care category. In the
interim, where there appears to be unmet demand for such ‘extra service’ places
in a particular region, the Department of Health and Ageing should consider
freeing up the regional cap subject to the requirement that there is not an
unreasonable reduction of access for supported, concessional or assisted care
recipients.

DRAFT RECOMMENDATION 2.3

The Department of Health and Ageing should conduct a publicly available
evaluation of the current police check requirements to explore whether the
benefits of the existing regime could be achieved in a less costly manner.
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Duplicate regulation between the Commonwealth and state/territory
governments

Duplicate regulatory arrangements are detrimental, not only because they add to
compliance costs to aged care providers (for no offsetting benefit to residents), but
also because at times they can impose inconsistent requirements on providers. It is
important that where duplication or overlap exists, and results in an unnecessary
cost imposition on providers, Commonwealth and state authorities monitor these
areas intently and take coordinated action in the resolution of any issues that arise.

Aged care providers have expressed concern at the overlap between federal and
state regulation in a number of areas. The main issue raised by age care associations
is the duplication of processes between the Commonwealth accreditation-based
quality assurance scheme (and in some cases also the Department) and state and
local government regulation. Particular examples mentioned include: infectious
disease outbreaks, occupational health and safety reporting, food safety, nursing
scope of practice and fire safety.

Infectious disease outbreaks

According to Aged and Community Care Victoria the regulatory burden in aged
care for infectious disease outbreaks like gastroenteritis is more onerous than in
health (private and public hospitals) or human services (child care centres):

In incidents such as gastroenteritis outbreaks, private and public hospitals and human
services and residential aged care facilities are all required to notify the relevant state
health authorities’ infectious diseases units for assistance with incident management.

In the aged residential care sector, there is also a requirement upon the provider to
notify the Department of Health and Ageing, who, in turn, will likely respond directly
through its own compliance investigation as well as triggering the Aged Care Standards
and Accreditation Agency to also undertake a partial or full accreditation review of the
residential aged care facility. (sub. 34, p. 5)

Aged and Community Services Australia and Aged and Community Care Victoria
said this duplication of reporting requirements resulted in resources being drawn
away from resolving the infectious disease outbreak with the relevant state health
authority.

Occupational health and safety

Aged and Community Care Victoria also suggest that there is duplication of
occupational health and safety regulation between state authorities and the Aged
Care Standards and Accreditation Agency:
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In Victoria, occupational health and safety is governed by the Occupational Health &
Safety Act 2004 and the Victorian WorkCover Authority is charged with the
responsibility and authority to operate the legislation. In turn WorkSafe Victoria is the
manager of Victoria’s workplace safety system.

Under Standard 4 of the Commonwealth residential Aged Care Standards, which
govern quality and systems around physical environment and safe systems, there is an
observed tendency of individual reviewers to make judgement and recommendations
about occupational health and safety matters. For the Aged Care Standards and
Accreditation Agency to attempt to do this is unnecessary duplication of a well
established regulatory role of state government. (sub. 34, pp. 6-7)

Food safety

Aged and Community Services Victoria indicate that the Commonwealth
accreditation arrangements, that focus on the safe handling of food and the
preparation of meals by residential aged care services, impose additional operational
costs on accredited providers who are subject to the Victorian Food Act 1984:

In Victoria, food safety is governed by the Food Act 1984 ... In relation to residential
aged care facilities this Act is the means through which the National Food Safety
Standards are applied, municipal councils register food businesses as defined in the Act
and whereby food safety programs are a prescribed pre-condition for food business
registration.

Under this legislation annual reviews of food preparation facilities and systems in
businesses including hospitals and aged care facilities have been occurring for 11 years
in Victoria ... Any attempt by the Aged Care Standards and Accreditation Agency to
have non-experts comment or make recommendations in relation to food safety is
another confusing duplication of regulation. (sub. 34, p. 7)

Assessment

Under the Aged Care Act 1997, aged care homes must be accredited to receive
Australian Government subsidies. The Aged Care Standards and Accreditation
Agency (the Agency) manages the accreditation of aged care homes in accordance
with the Accreditation Grant Principles 1999. Under the accreditation process the
Agency assesses the performance of homes against the 44 expected outcomes of the
four Accreditation Standards:

« management systems, staffing and organisational development
o health and personal care
« resident lifestyle

« physical environment and safe systems.
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The Agency is an independent company, wholly-owned by the Australian
Government, established under Corporations Law and the Commonwealth
Authorities and Companies Act 1997. The core functions of the Agency are to:

« manage the residential care accreditation process using the Accreditation
Standards

o promote high quality care and assist industry to improve service quality by
identifying best practice, and providing information, education and training

« assess and strategically manage services working towards accreditation

o liaise with the Department about services that do not comply with the
Accreditation Standards.

At the same time, residential facilities are also required to comply with state and
local government regulation on those matters referred to above, matters which apply
to a range of public facilities including residential aged care facilities.

According to the Department, a review of both the accreditation process and
standards is currently underway:
The Department is currently reviewing the Accreditation Standards and the
accreditation process used by the Aged Care Standards and Accreditation Agency to
assess Commonwealth funded residential aged care homes against the Standards. The
review of the accreditation process aims to explore opportunities to reduce the
administrative burden on aged care providers and facility staff, while promoting a

robust, resident centred, accreditation system, which promotes high quality care.
(sub. 44,p.5)

According to the Department the scope of the review of the accreditation process
includes the:

« legislative role of the accreditation body

« the role of accreditation in stimulating continuous improvement

« accreditation processes

« types of audits and visits

« fee structure

« accreditation decision considerations.

It is expected that a discussion paper will be released in coming months , which will
provide the basis for consultation with consumers of residential aged care services,

the aged care industry, and the general public about the review of the accreditation
process. Following the public consultation process, the Department will develop
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options for reforming the accreditation process for consideration by the Minister in
August/September 2009.

At the same time a review of the accreditation standards is being undertaken
separately within the Department. The review will focus on:

« identifying areas requiring clarification and improvement
— addressing apparent omission and duplications

— 1identifying any need for restructuring and strengthening of links with the
legislation

« developing a framework for ongoing review.

A tender process will be undertaken by the Department mid-2009 to engage a
consultant to progress the review of the standards and pilot the revised standards in
a number of aged care facilities. The draft standards are expected to be ready for
consideration by the Minister at the end of 2009.

The Department should use these current review processes, in consultation with
state and territory governments, to determine the extent to which duplicated or
inconsistent regulatory arrangements impose unnecessary costs on aged care
providers. Once identified, onerous duplicate and inconsistent regulations should be
removed, as far as possible, so that aged care providers can work within a consistent
regulatory framework without unnecessary cost impositions. At a minimum, aged
care providers should not be reporting separately to two levels of government in
relation to a single issue. Compliance with one level of government should be
sufficient to satisfy the needs of other levels of government.

DRAFT RECOMMENDATION 2.10

The Department of Health and Ageing, in consultation with relevant state and
territory government departments, should use current reviews of the accreditation
process and standards to identify and remove, as far as possible, onerous
duplicate and inconsistent regulations.

Nursing scope of practice

Aged and Community Care Victoria are also concerned with the Agency attempting
to widen the scope of practice of Victorian Division 2 registered nurses. It says:

It interferes with the productivity in the sector, confuses providers and makes for
unnecessary duplication of regulation when individual assessors undertaking reviews
for the Aged Care Standards and Accreditation Agency attempt to delimit the scope of
practice of Victorian Division 2 Registered Nurses (known in other states as enrolled
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nurses) when their scope of practice under their registration has already been
determined in Victoria. (sub. 34, p. 7)

Assessment

This scope of practice issue was considered in a case that went before the Federal
Court in 2004 (box 2.8). The Federal Court decided the position continues to be that
Division 2 nurses cannot administer medication to aged care residents. This has
resulted in the Victorian laws remaining more prescriptive than the
Commonwealth’s Aged Care Act 1997 and Aged Care Principles in relation to the
competency of different categories of staff to administer medication. The Hogan
Review (2004) said:

This restriction reduces the efficient management of aged care facilities, again without
any noticeable benefit to residents. (p. 267)

According to the PC (2008c) the Australian Medical Association and nursing
organisations have in the past expressed concerns about expanding the scope of
practice and the impact this could have on safety standards and public confidence.
The Commission proposed a health workforce improvement agency which would
undertake an objective and transparent assessment of the potential opportunities for,
and concerns relating to, expanding the scope of practice (PC 2005). In response,
COAG established the National Health Workforce Taskforce (NHWT) to inform
development of practical solutions on workforce innovation and reform.

More recently, COAG (2008d) announced it is establishing a new agency, the
National Health Workforce Agency, to oversee reforms to the Australian health
workforce. The Agency will subsume the current National Health Workforce
Taskforce (NHWT) activities and assume responsibility for its work program
encompassing workforce planning and research; education and training; and
innovation and reform (NHWT 2009).

In addition to progressing the NHWT work program, COAG (2008d) has
announced the following major reforms which the Agency will manage and
oversee:

improving the capacity and productivity of the health sector to provide clinical
education for increased university and vocational education and training places

« funding and payment mechanisms to support new models of care and new and
expanded roles

« redesigning roles and creating evidence-based alternative scopes of practice

o developing strategies for aligned incentives surrounding productivity and
performance of health professionals and multi-disciplinary teams.
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Box 2.8 Federal Court decision on Victorian enrolled nurses

In April 2004, the Federal Court determined that a Swan Hill hostel unlawfully
discriminated against eight enrolled nurses (Registered Nurse Division 2) who were
dismissed after refusing to administer medications to residents.

The Court also ruled that the Hostel was a ‘health service’ meaning that under
Victorian law, hostel management must ensure only Division 1, 3, or 4 registered
nurses administer medications to residents.

The nurses employment was terminated in early 2003 after management attempted to
reclassify them as personal care workers in a bid to have them administer medication
to the hostel’s residents. The enrolled nurses employed by the facility were told that if
they refused the direction to reclassify as personal care workers and administer
medication, their employment would be terminated.

The Australian Nursing Federation took the matter to the Federal Court on the basis
that the requirement for enrolled nurses to reclassify as ‘personal care workers’ and
administer medication was in breach of the Nurses (Victorian Health Services) Award
2000 because the Victorian Drugs, Poisons and Controlled Substances Act 1981
provides that only a Registered Nurse Division 1, 3, or 4 may administer medication in
a health service.

The Nurses (Victorian Health Services) Award 2000 states that “... an employer may
direct an employee to carry out such duties as are within the limits of the employee’s
skill, competence and training.”

As medication administration is beyond an enrolled nurse’s scope of practice and
educational preparation under the Drugs, Poisons and Controlled Substances Act
1981, the Australian Nursing Federation successfully argued that the direction to
administer medication was beyond the limits of the employee’s skill, competence and
training.

Source: ANHECA (2004).

In the short-term it is important for aged care providers that there is greater mutual
understanding and coordination between the Commonwealth accreditation agency
and state/territory regulators to avoid unnecessary confusion over the existing scope
of practice. However, in the longer term, extending the scope of practice is likely to
improve productivity and also improve job satisfaction for nurses within the aged
care industry. As the PC (2008c) said:

Allowing workers with appropriate training to provide services in more flexible ways
may make the aged care sector more attractive to current and prospective workers and
thereby help to alleviate workforce shortages. (p. 150)

The National Health Workforce Agency is expected to deliver a national roll-out of
workforce redesign programs (including extended scopes of practice) by September
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2010 (COAG 2008d). It would be a significant concern if there were to be further
delays or on-going slippage in this reform timeframe.

Fire safety declaration

Aged care providers have called for the removal of the annual fire safety declaration
(Catholic Health Australia, sub. 18, p. 2; Aged & Community Services Australia,
sub. 38, p. 2) because it is now viewed as an unnecessary cost imposition with no
offsetting fire safety benefits.

Assessment

The annual fire safety declaration was introduced by the Australian Government in
1999 as a means of improving the fire safety of aged care homes (box. 2.9).
Approved providers of residential aged care are required to complete a fire safety
declaration for each calendar year.

Since November 2003, the Department has required all residential aged care
services to complete an annual fire safety declaration. The declaration seeks
assurances that Australian Government funded aged care homes have complied with
all applicable state, territory and local government fire safety laws. Providers with
more than one residential aged-care service must complete a separate fire safety
declaration form for each service.

The Department may take action if an approved provider fails to meet its
responsibility to complete the fire safety declaration. The provider may be subject to
compliance activity or a review of the service’s certification.

If the declaration indicates a matter of concern, the Department will refer the matter
to the relevant state, territory or local government fire authority which is responsible
for enforcing fire safety regulations. The matter may also be referred to the Aged
Care Standards and Accreditation Agency, and the Department may review the
service’s certification.

Given the achievement of the fire safety standards by nearly all aged care providers
— ninety-nine per cent of aged care homes had met the fire and safety requirements
at 30 June 2008 (DOHA 2008a, p. 50) — this regulatory requirement is
unnecessarily burdensome and duplicative.
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Box 2.9 Achieving mandatory fire safety standards

In 1999 a 10 Year Forward Plan to improve building quality was agreed with aged care
industry representative groups. The 10 year plan set targets for all aged care homes to
achieve mandatory fire and safety standards (as well as privacy and space
requirements).

For fire and safety, homes had until 31 December 2005 to achieve a score of at least
19/25 when measured against the safety criteria of the 1999 Certification Assessment
Instrument (box 2.10).

In June 2004, $3500 per resident was paid to all aged care providers (totalling around
$513 million) in recognition of the increased standards of building quality under the 10
Year Forward Plan, and particularly the higher standards relating to fire and safety.
Approved providers were required to use the funds to:

e update or improve fire safety standards, including upgrading existing fire safety
equipment to meet state, territory and local government regulatory requirements, to
meet the standard set in the 1999 Certification Assessment Instrument, including:

— installation of fire sprinklers

— updating or improving fire safety equipment

— engaging the services of professional fire safety consultants
— improving the level of staff fire safety training.

 invest in building upgrades to meet the benchmarks of the 10 year forward plan for
certification

« ensure that high care residents, including residents who are ageing in place, are
accommodated in buildings of the appropriate building classification.

When fire safety requirements (including compliance with all relevant
state/territory/local government safety requirements) and the certification requirements
are met the funds could be used to:

« improve the quality and range of aged care services

« retire debt related to residential care.

Source: DOHA (2009e).

This annual fire safety declaration should be removed for those providers that have
met state, territory and local government fire safety standards. Only those homes
that have not met the fire safety requirements the previous year should be compelled
to submit a fire safety declaration in the following year. In effect, once an aged care
facility has been declared compliant with the Australian Government fire safety
certification arrangements, it would then be left to the relevant state, territory and
local government authorities to enforce fire safety regulations and there would be
no further Australian Government involvement.
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DRAFT RECOMMENDATION 2.11

The Australian Government should abolish the annual fire safety declaration for
those aged care homes that have met state, territory and local government fire
safety standards.

Unfinished business from the Regulation Taskforce

Aged care associations and aged care providers continue to have concerns with the
Australian Government building certification standards which largely duplicate (and
in some areas exceed) the requirements under the Building Code of Australia
(BCA), which is administered by the states and territories (Catholic Health
Australia, sub. 18, p. 2; Aged & Community Services Australia, sub. 38, p. 2).

Aged & Community Services Australia also continues to question the efficacy of
having only one provider of aged care accreditation, the Aged Care Standards and
Accreditation Agency (sub. 38, p. 3).

Assessment

Building certification

Building certification was introduced as part of the Australian Government’s 1997
reform package to improve the physical standards of aged care facilities (box 2.10).
While the Australian Government maintains that its certification standards are
needed to address issues of poor building stock within the industry, there are only
two criteria — privacy and space requirements — that are not covered by the
Building Code of Australia (BCA).

The 10 Year Forward Plan, discussed previously, set new standards for privacy and
space for residents and the ratios of toilet and bathing facilities in residential aged
care homes. This requirement relates to numbers of residents per room and ratios of
toilets and bathing facilities. The privacy and space requirements each home must
meet depend on whether they are an existing aged care home or a new home.

According to DOHA (2008a) under the privacy and space requirements, every aged
care home that was constructed prior to July 1999 is required to have no more than
four residents accommodated in any room, no more than six residents sharing each
toilet and no more than seven residents sharing each shower or bath.
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Box 2.10 1999 Certification Assessment Instrument

Buildings are expected to meet the requirements of the 1999 Certification Assessment
Instrument. This means that they must achieve an overall score of 60/100 and a
mandatory score of at least 19/25 on section 1 (safety), as well as meeting the privacy
and space requirements. The instrument includes seven sections, each of which
assesses an aspect of building quality. Weighted scores are awarded for each section:

« safety (25 points maximum)

e hazards (12 points maximum)

e privacy (26 points maximum)

e access, mobility and occupational health and safety (13 points maximum)
« heating/cooling (6 points maximum)

« lighting/ventilation (6 points maximum)

e security (12 points maximum).

Most new buildings will meet certification requirements if they conform with the Building
Code of Australia (as applied in the relevant state or territory).

The certification status of an existing service may be reviewed at any time. This can
include assessment of any aspects of the service that is thought relevant to its
continuing suitability for certification.

Re-certification is not mandatory after building upgrading or refurbishment, unless it is
a condition of a capital grant. However, the Department will ask for copies of relevant
local authority approvals as evidence of a service’s continuing suitability for
certification. The Department may ask a service that has undertaken building works to
be reassessed to confirm that it remains suitable for certification. The Department will
bear the costs of the assessment.

Source: DOHA (2005; 2009f).

All new buildings constructed since July 1999, are required to have an average, for
the whole aged care home, of no more than 1.5 residents per room. No room may
accommodate more than two residents. There is also a mandatory standard of no
more than three residents per toilet, including those off common areas, and no more
than four residents per shower or bath.

Of the 2804 aged care services operating in Australia as at 30 June 2008, 2642 (or
94 per cent) were fully compliant with the privacy and space requirements (DOHA
2008a, p. 50). Approved providers had until December 2008 to meet privacy and
space requirements.

As proposed by the Regulation Taskforce (2006) these privacy and space criteria
could be mandated separately, thereby reducing the costs of duplicating the BCA.
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Or alternatively, as proposed by Catholic Health Australia, the requirements could
be incorporated into the BCA:

Now that the upgrading of the existing stock has been achieved, the certification
standards (to the extent that they are not) should be incorporated in the Building Code
of Australia and thereby avoid ongoing regulatory duplication between the BCA and
the building certification program. (If there is a residual of homes that have not met the
certification standards, they alone could remain subject to building certification
processes). (sub. 18, p. 2)

The advantage of incorporating the privacy and space requirements into the BCA is
that it would remove the Australian Government certification process altogether —
mandating these requirements separately would mean a certification process would
still exist, albeit a much narrower one than exists at present.

However, removing the certification process altogether will mean that aged care
services will only be assessed at the time of construction. At the state level, the
building regulations, including the provisions of the BCA incorporated by
reference, are applicable to buildings only when they are being built. At the
Australian Government level, on the other hand, certification requires compliance
with the certification instrument, on each occasion when the certification process is
carried out (Hogan Review 2004, p. 267).

This should no longer be a significant issue given the overwhelming majority of
aged care facilities now meet the certification standard. Those few homes that do
not meet the standard could still be subject to the Australian Government
certification requirements until they are assessed as compliant.

Moreover, incorporation of the privacy and space requirements into the BCA would
appear to be a straight-forward process. The Australian Building Codes Board
(ABCB) uses a Proposal for Change (PFC) process to consider proposals to change
the BCA. Proponents of change (government, business or individuals) are required
to provide adequate justification to support their proposal. The PFC process is
consistent with COAG best practice regulatory principles to ensure appropriate
rigour is used in the assessment of proposals.

DRAFT RECOMMENDATION 2.12

The Department of Health and Ageing should submit a Proposal for Change to
the Australian Building Codes Board requesting the privacy and space
requirements contained in the current building certification standards be
incorporated into the Building Code of Australia. Newly constructed aged care
facilities would then only be required to meet the requirements of the Building
Code of Australia. Once all existing residential aged care facilities have met the
current building certification standards those standards should be abolished.
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Providing choice in aged care accreditation

The Aged Care Standards and Accreditation Agency (the Agency) manages the
accreditation of residential aged care homes by assessing compliance with the
quality standards on behalf of the Australian Government. Other accreditation
bodies provide services to community care programs and retirement villages.

The Agency advises the Department of aged care providers that are not meeting
their obligations under the Aged Care Act 1997. The Department is responsible for
taking action against services that are found to be non-compliant, including
suspension of funding and, in the case of the most serious breaches, revocation of
approval.

As the Regulation Taskforce (2006) outlined, the agency is an independent, wholly
owned Australian Government company with exclusive rights to manage the
accreditation process. It is funded by Australian government grants ($21 million in
2008) and accreditation fees paid by individual aged care providers ($4.3 million in
2008).

The Regulation Taskforce recommended that ‘the Australian Government should
allow residential aged care providers to select from a range of approved quality
improvement and quality management agencies.” (Regulation Taskforce 2006,

p. 35)

The Taskforce argued that increased competition among accreditation providers
could reduce the costs of accreditation to the residential aged care industry and the
government and at the same time reduce the burden of having to deal with several
accreditation bodies for those aged care providers whose services straddle
residential care, community care and retirement villages.

In not accepting the Regulation Taskforce (2006) recommendation to allow
residential care providers choice of accreditation agencies, the Australian
Government (20006) stated:

Accreditation is part of a system to make considered decisions on access to government
subsidies, action in response to non-compliance and the application of sanctions. It is a
pre-requisite for receiving government subsidies.

Although the Aged Care Act 1997 allows for more than one accreditation agency to be
established, the 2004 Hogan Review considered the role of the Agency as the sole
accreditation body for the purposes of the Act should remain. These arrangements
ensure national consistency in determining entitlements to government subsidies and in
decisions to revoke accreditation and withdraw subsidies. (p. 12)
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It is not clear that the Hogan Review (2004) envisaged ACSAA remaining the sole
accreditation body indefinitely, rather there should be a period of stability in
accreditation arrangements until the industry matures:

In view of the immaturity of the industry overall, the Review considers there is no good
reason at this time to change the role of the Agency as the sole accreditation body for
the purposes of the Aged Care Act. (p. 283)

Given the substantially improved standards of care and accommodation across the
industry since the Hogan Review, allowing the entry of more than one accreditation
body would be unlikely to have negative consequences for accreditation standards
in residential aged care. Alternative options to provide quality management and
quality improvement are available now. As Aged & Community Services Australia
states, the Joint Accreditation System of Australia and New Zealand (JAS-ANZ)
provides a mechanism to accredit bodies providing accreditation services and
facilitates a common approach to accreditation (sub. 38, p. 3).

The Regulation Taskforce considered that increased competition may achieve the
government’s quality assurance objectives at lower cost to industry and
government. While the cost savings to industry (in the form of fees) and
government (in the form of grants) may not be that large, the greatest benefit to
industry could potentially be in ensuring that providers do not have to deal with
multiple accreditation bodies to cover all of their aged care activities. As the
Regulation Taskforce (2006) stated:

. it would benefit those providing a broader range of services to older people,
including retirement villages and community-based and other residential care
programs. (p. 34)

DRAFT RECOMMENDATION 2.13

The Australian Government should allow residential aged care providers choice
of accreditation agencies to introduce competition and to streamline processes for
providers who are engaged in multiple aged care activities.

Other concerns raised

Compulsory reporting of assaults

Some aged care providers have questioned the need to report all allegations or
suspicions of resident physical abuse to both the police and the Department.
Catholic Health Australia expresses the view that the reporting requirements to the
Department are redundant:
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The current requirements to report all allegations and suspicions of assault to the
Department as well as the police is burdensome and serves no useful purpose. As the
Department’s Guidelines acknowledge, investigation of incidents of alleged assault is
the responsibility of the police. (sub. 18, p. 3)

Aged and Community Services Australia state the new requirements have led to
some providers developing new reporting systems, with one service provider
estimating the establishment cost (including policy development and staff training)
at $27 000 (sub. 38, p. 5). Aged and Community Services Australia goes further
suggesting this regulation erodes the civil liberties of residents who may not consent
to the reporting of the event:

Aged care providers are legislatively required to report cases of abuse, which could be
resident to resident or familial, regardless of whether or not the person who has been
abused consents to this occurring ... This Government policy denies an older person
living in residential care the basic right to decide for themselves whether they wish to
report the event and have any further action taken. Prior to this requirement abuse
would be reported to the Police where the older person elected to do so. This approach
protected the rights of the older person. (sub. 38, pp. 4-5)

Assessment

All Australian Government subsidised aged care homes must report incidents or
allegations of sexual assault or serious physical assault. ‘Reportable assault’ is
defined as unlawful sexual contact or unreasonable use of force that is inflicted
upon a person receiving residential aged care.

According to DOHA, aged care providers are required to:

« report to the police and the Department within 24 hours incidents involving alleged
or suspected reportable assaults

o take reasonable measures to ensure staff members report any suspicions or
allegations of reportable assaults to the Approved Provider

« take steps to protect the security of residents in the facility
« take reasonable steps to protect the identity of any person who lodges a report

« keep consolidated records of all incidents involving allegations or suspicions of
reportable assaults. (DOHA 2008a, p. 55)

Approved providers have the discretion not to report allegations or suspicions of
reportable assaults where the resident concerned (i.e. the alleged perpetrator) has
been assessed as suffering from a cognitive or mental health impairment. In such
cases, there is a requirement for the provider to put in place and document within 24
hours arrangements for the management of the behaviour of the resident who had,
or was alleged to have, committed the otherwise reportable assault.
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In 2007-08, the Department received notification of 925 alleged reportable assaults.
Of those, 725 were recorded as alleged unreasonable use of force, and 200 as
alleged unlawful sexual contact. It is not clear how many of these allegations
resulted in arrests, charges or convictions as this information is not collected by the
Department.

The requirement for the Department to be informed within 24 hours appears to be a
necessary pre-condition to protect current and future resident safety given:

 the frailty and vulnerability of clients that are generally in need of guardianship
and protection

« the consequences that could arise if alleged assaults continued for any length of
time.

While it would be less burdensome on providers if they were required to report
assault allegations to the Department within a longer time interval, it is unlikely that
the Department could meaningfully achieve its objective of protecting resident
safety. If a longer time interval for reporting were to occur the risk of on-going
detriment to residents would still be present.

Mandatory reporting raises several ethical issues. It is recognised that the current
requirements may lead to the erosion of individual rights for some elderly
individuals when deciding whether or not to pursue such matters. However, the
particular circumstances of residential accommodation of the type provided in aged
care homes warrants other considerations to be taken into account. Highly
dependent residents may feel intimidated or unable to pursue the matters on their
own behalf. Also, failure to report such abuse may increase the risk for other
residents.

Differential treatment in the administration of payroll tax

Aged and Community Care Victoria raises the issue of differential treatment of
payroll tax arrangements depending on whether the provider is not-for-profit or for-
profit and within for-profit whether the provider is providing residential aged care
or community aged care:

Not-for-profit Commonwealth aged providers are automatically exempt from all
payroll tax while the Commonwealth refunds for-profit providers of aged residential
care via a payroll supplement. For-profit providers of Community Aged Care Packages
(CACPs) and Extended Aged Care at Home (EACH) do not receive a payroll tax
supplement. (sub. 34, p. 14)

Aged and Community Care Victoria suggests that all aged care providers should be
exempt from payroll tax in all jurisdictions.
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This issue will be examined in a study being undertaken by the Productivity
Commission. On 17 March 2009, the Commission received terms of reference from
the Government directing it to undertake a commissioned study on the contributions
of the not for profit sector. In undertaking the study, the Commission will be
examining the extent to which tax exemptions accessed by the commercial
operations of not-for-profit organisations may affect the competitive neutrality of
the industry (PC 2009a, p. 2).

ACFI subsidy mechanism for residential care

Although it appears that the Aged Care Funding Instrument (ACFI) has reduced the
administrative burden on residential aged care providers, other aspects of the new
instrument have caused concern within the industry:

The new ACFI assessment tool in our residential aged care facility is not funded
adequately to meet the needs of the care of the people within aged care low care
general and (low care) dementia, high care general and high care dementia. The
resident is the one who is missing out on the care levels and this funding system needs
to be seriously addressed before issues start to arise within the industry. (sub. 36, p. 1)

On 20 March 2008, the ACFI replaced the Residential Classification Scale (RCS)
with a three-year phase-in period. According to the PC (2008), the RCS and
accompanying regulations were seen as unduly complex with a high associated
compliance burden for providers.

The Australian Government developed the ACFI in consultation with industry
following two reviews (DOHA 2003; Hogan Review 2004). The ACFI calculates
basic care subsidies according to each client’s level of need (none, low, medium or
high) in three care domains:

« activities of daily living (such as nutrition, mobility, personal hygiene, toileting
and continence)

« Dbehaviour supplement (cognitive skills, wandering, verbal behaviour, physical
behaviour and depression)

« complex health care supplement. (DOHA 2008a)

According to the Productivity Commission (2008c), under the RCS, basic subsidies
were paid according to an eight point scale, which was based on the level of care
provided by a residential facility. In contrast, the ACFI measures the resident’s need
for care, not care provided. Further, the new arrangements have been designed to
reduce the amount of documentation aged care providers complete to claim funding.
For example, the type and form of funding records that providers must maintain
have been better defined to reduce over-documentation.
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Reflecting concerns within the industry about the new funding instrument at the
time of its establishment, a panel of advisers was set up to consult with providers on
all aspects of its implementation. In addition, a review of the instrument was
scheduled for 18 months after its implementation (PC 2008c, p. 193). According to
the Department, this review is scheduled to commence in September 2009.

Indexation of basic aged care subsidy rates

St Andrews’s Village Ballina raises a longstanding concern of the aged care
industry regarding the indexation of basic subsidy rates (which is not based on
movements in industry-specific costs):

For a number of years now, the government has continued to increase the COPO,
which funds staffing and care side of aged care facilities, at a very minimal inflation
rate of 2% to 2.3% at the greatest point. When inflation and costs are increasing greater
than 3%, sometimes 5% — as was the case in 2008 — this funding formula by the
government seriously miscalculates what funds are required to competently run an aged
care facility from 2008 and beyond. (sub. 36, p. 1)

According to the Productivity Commission (2008c) subsidies are indexed using the
Commonwealth Own Purpose Outlays (COPO) index, which is weighted 75 per
cent for wage costs and 25 per cent for non-wage costs. The index only makes
provision for safety net increases in wages and for economy-wide movements in
non-wage costs. As a consequence, the subsidy as indexed, will be increasingly
inadequate if actual aged care sector wages increases are higher than the Safety Net
Adjustment (SNA).

Concerns with the current indexation approach were raised by the Aged Care
Industry Council — the peak Council of Australia’s aged care providers — in its
2009-10 Budget Submission:

This is an inadequate approach which is threatening ongoing service provision and
access to care. Under this method community care service hours are declining and 40
per cent of residential care providers are operating at a loss as a result of rising costs
which are not matched by the indexation provided. (ACIC 2009, p. 1)

Costs, especially wages and their on-costs are rising at a faster rate than the funding
provided. Wages represent 70-80% of costs in aged and community care services. The
Commonwealth uses the Safety Net Adjustment (SNA), rather than actual aged care
sector wage increases which have occurred as a result of enterprise bargaining, to
determine COPO. The more generous funding increases made available to the public
and private hospital systems have supported higher wage outcomes in these sectors and
increased the difficulty for aged care providers to compete. Nursing wages in the non
aged care sectors continue to escalate and so aged care will be forced to follow or risk
losing valued staff to the acute care sector. (ACIC 2009, p. 6)
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While this funding issue is outside the scope of our current study, the Commission
did consider COPO indexation as part of its inquiry into nursing home subsidies
(PC 1999). At the time, it noted that with other sources of income for providers
largely tied, inadequate increases in subsidies after allowing for efficiency
improvements would compromise the delivery of quality care and recommended:

Basic subsidy rates should be adjusted annually according to indices which clearly
reflect the changes in the average cost of the standardised input mix, less a discount to
reflect changes in productivity. Revised indexation arrangements should be introduced
as soon as possible. (PC 1999, p. 97)

As the Commissioned noted in 2008:

This approach (i.e. indexing basic subsidy rates to indices specifically related to the
aged care industry) recognises the importance of both ensuring subsidies accurately
reflect the cost pressures faced by the aged care industry and providing an incentive for
providers to look for ways of improving their efficiency and productivity. (PC 2008c,
p. 100)
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3

Child care

Key points

The child care industry suffers from significant regulatory overlap and duplication
between the Commonwealth Government and state and territory governments.
COAG has agreed to establish a rigorous National Quality Framework to remove
the overlaps, gaps and inconsistencies by 1 July 2010. It is imperative that the
forthcoming Regulation Impact Statement (RIS) on the National Quality framework
conducts a transparent assessment of the costs and benefits of the options under
consideration, particularly the compliance cost savings (if any) to business.

At the same time it is important that the Australian Government maintains efforts to
unilaterally reduce regulatory burdens in areas where it has responsibility even
though other reform processes, involving other jurisdictions, are on-going. For
example, some streamlining of the accreditation arrangements should take place
now, prior to the implementation of the COAG reforms, to remove unnecessary
administrative burden on child care services.

Under current regulations there are a lack of credible sanctions for child care
services that are not satisfactorily participating in Child Care Quality Assurance
systems and this effectively penalises those services that are meeting the
accreditation standards without improving the welfare of children attending sub—
standard services. The Department of Education, Employment and Workplace
Relations should amend the regulations so that it is clear that a service can have its
Child Care Benefit approval removed if it is not accredited by the National Childcare
Accreditation Council.

The National Childcare and Accreditation Council should also reform some of its
internal processes to reduce the regulatory burden on child care services without
affecting service quality. In particular, scrapping unannounced validation visits and
paper validation surveys and improving the coordination of visits of the Council and
state/territory regulators to child care services.

In recent years there have been some additional regulatory requirements foisted on
the industry, such as anticipated vacancy reporting, that have imposed costs on
child care services without providing an offsetting benefit to services or the
community. The Department of Education, Employment and Workplace Relations
should remove the requirement on child care services to report anticipated vacancy
information.
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3.1  Child care industry background

The child care industry is focused on meeting the care, education and development
needs of young children. Over recent decades there has been strong growth in the
number of child care places driven by growing demand from the increased
participation by women in the workforce and government-subsidised service
provision.

Responsibility for the operation and management of child care services in Australia
is shared by the government, community and private sectors — although the private
sector dominates in most states (table 3.1).

Since the mid 1980s, Australia has gradually moved from a supply-side style of
funding, which provided funds directly to (not-for-profit or community) services, to
demand-side funding, which provided funds primarily to parents to enable them to
choose the kind of child-care provision they want. With the changed funding
arrangements came strong growth in market share by private for-profit services.

Table 3.1  Proportion of state and territory licensed and/or registered
children’s services, by management type, 2007- 08 (per cent)2

NSW yib Qd WA gac  Tas ACT  NT

Child care
Community managedd 27.8 34.6 37.0 20.9 351 50.7 81.6 71.3
Private® 69.5 53.5 59.9 75.2 40.6 324 18.4 28.8
Government managed 2.7 11.8 3.1 3.9 243 16.8 - na
Total 100.0 100.0 100.0 100.0 100.0 100.0 100.0 100.0

A |ncludes all Australian, state and territory government supported services. b Al government managed pre-
schools in Victoria are managed by local government. © The majority of government managed child care
services in SA are small occasional care programs attached to government pre-schools. d Community
managed services include not-for-profit services provided or managed by parents, churches or co-operatives.
€ Private for-profit services provided or managed by a company, private individual or non-government school.
na Not available. — Nil or rounded to zero.

Source: SCRGSP (2009).

This recent restructuring of the industry has created tensions between not-for-profit
and for-profit providers of child-care — with the former alleging the latter may
attempt to maximise profits by reducing the quality of care (e.g. by employing only
the minimum number of qualified staff) to the detriment of children and families.
For example, Community Child Care said:

State children’s services regulations and national quality assurance systems are
important mechanisms to protect young children from harm and to maximise
opportunities for positive development during the crucial formative years. These
mechanisms are especially crucial in the mixed economy of child care, to prevent
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unscrupulous commercial operators from maximising profits at the expense of children
and families. (sub. 27, p. 2)

On the other hand, the for-profit sector suggests the community sector is creating a
‘sense of crisis’ about the current quality of care in the industry in an attempt to
claw-back market share. For example, Child Care New South Wales said:

Despite the attempts of certain people with ulterior motives to create a sense of crisis,
the real issue for centres is not service quality — it is affordability and accessibility.

It is important to think about ways to improve quality. But a challenge for Australia is
not to ‘beat up’ on the imperfections in our Long Day Care systems. We suspect that
those who focus their attention on these weaknesses really have a separate agenda. The
people trying to create the impression of a crisis are concerned that the bulk of service-
delivery is provided by the private sector.

As we see it, the claims of many who talk about wanting to make changes to quality are
really interested in making changes to market-share. (sub. 20, attachment b, p. 19)

The Australian Government’s roles and responsibilities for child care include:

paying Child Care Benefit (CCB) to families using approved child care services
or registered carers ($2.0 billion in 2008-09)

— CCB assists parents with the cost of approved and registered care. The
payment of CCB varies depending on family income, the number of children
in care, the hours of care, and the type of child care used

paying Child Care Tax Rebate (CCTR) to eligible families using approved child
care services ($1.1 billion in 2008-09)

— CCTR is an additional payment to help families with their out-of-pocket
costs after CCB has been received

funding the National Childcare Accreditation Council (NCAC) to administer
quality assurance systems for child care services

funding organisations to provide information, support and training to service
providers

providing operational and capital funding to some providers.

The Australian Government supported 668 124 child care places in 2007 compared
to 517 654 places in 2003 — an increase of nearly 30 per cent. The majority of
Australian Government supported child care places were:

outside school hours care places (45.4 per cent)
centre-based long day care places (42.8 per cent)

family day care places (11.2 per cent)
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« occasional care places (0.4 per cent)

« other care places (0.2 per cent).

3.2 Overview of child care regulation

Child care regulation in Australia is shared between the Commonwealth and state
and territory governments.

The Commonwealth family assistance law (4 New Tax System (Family Assistance)
(Administration) Act 1999 and A New Tax System (Family Assistance) Act 1999)
imposes conditions on child care services that must be met if they are to receive
financial assistance from the Australian Government and be able to offer fee
reductions to families through the provision of the Child Care Benefit (CCB).

It is a condition of initial approval and continued approval for CCB purposes that
child care services and carers register and satisfactorily participate in Child Care
Quality Assurance (CCQA) systems. These services include centre-based Long Day
Care (LDC), Outside School Hours Care (OSHC) and Family Day Care (FDC)
schemes. The quality assurance schemes are different for each care type.

The CCQA systems are administered on behalf of the Australian Government by
the National Childcare Accreditation Council (NCAC).

CCQA is designed to build on and complement state and territory licensing
regulations, where they exist (table 3.2), which generally provide a minimum
standard of operations for services. These state and territory regulations cover a
range of factors including:

« space (the size of rooms and playgrounds)

« health and safety requirements

« number of staff and their qualifications

« number and ages of children.

These licensing systems cover the requirements that must be met before a child care
service can commence operations. Ongoing monitoring of compliance with these
regulations by respective jurisdictions can result in a service being closed if any of

these requirements are not met. However, not all states and territories have
comprehensive regulations in place (table 3.2).

76 ANNUAL REVIEW OF
REGULATORY
BURDENS



Table 3.2 Licensing arrangements in each state and territory2

2008

Service model NSW Vic Qld WA SA Tas ACT NT
Centre-based long day L L L L L L L L
care

Occasional care L L L L G/L L L L
Family day care L X L X G/L L L X
schemes/agencies

Family day care carers R X R L R R X X
Outside school-hours R X L L R L L X
care

Home-based care L X X X L L X X
Other careP X X X X L L L X
Preschool/kindergarten L/G L L/G G G G/R L/G G/R

AL = Services require a licence to operate, R = Services require registration or approval to operate, G =
Services are provided by state/territory governments, X = Services do not require licence, registration or
approval to operate, but may be required to meet regulatory standards.

bother Care = nannies, playschools and in-home care
Source: SCGRSP (2009).

State and territory governments also regulate preschool/kindergarten. While the
arrangements vary between states and territories, preschools are mostly subject to a
regulatory system different from that of child care services. Unlike child care
services there 1is no similar national quality assurance system for
preschool/kindergarten.

3.3 Concerns about regulation of child care

Duplicate regulation between the Commonwealth and state/territory
governments

Inadequate quality accreditation and licensing arrangements

Some child care associations raised concerns with the duplication of requirements
under the quality assurance system administered by the Australian Government and
state and territory licensing regulations. For example, Australian Community
Children’s Services stated:

Some of the quality areas and underpinning principles sit on top of or duplicate existing

state/territory children’s services licensing requirements ... Service providers are
required to complete and submit (mostly) bi-annual reports to NCAC and state/territory
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licensing authorities to ensure compliance with quality assurance and licensing.
(Australian Community Children’s Services, sub. 7, pp. 2-3)

Others, like Child Care New South Wales, sheeted home responsibility for the
duplication to inadequate regulation decision-making processes at the state level:

The biggest problem by far is the extent of duplication between existing state childcare
regulation and the Commonwealth’s regulatory system for quality improvement and
accreditation. That duplication can be traced back to the root cause — inadequate
regulation decision-making processes. The central problem is that the people who make
the rules at the state level have inadequate regard for cost or affordability impact on
parents or on other governments. (sub. 20, attachment b, p. 27)

But Community Child Care said that the cost of this duplication to child care
providers has been overplayed:

CCC believes that it is a myth that the workload of fulfilling existing regulation,
licensing and quality assurance requirements is overly burdensome. (sub. 27, p. 1)

Assessment

This issue of duplicate child care regulation is not new. It was most recently raised
at the Australian Government level by the Regulation Taskforce (2006) and it
provided the following explanation for the regulatory duplication in areas such as
child care (and aged care):

Particular difficulties arise because of the imbalance in regulatory and fiscal
responsibilities between the Australian Government and state and territory
governments. Specifically, while the states and territories have had formal
responsibility for areas like aged care, child care and education, the Australian
Government provides some funding for these services. To ensure ‘value for money’
from its subsidies, the Australian Government has increasingly been overlaying
existing state and territory regulation with its own quality accreditation mechanisms
and reporting requirements. (p. 166)

The Regulation Taskforce (2006) recommended the Australian Government should
commission an independent public review of:

« the role of the Australian Government and state and territory governments in
regulating the childcare sector, including possible mechanisms to reduce
duplication between governments

« measures to enhance the efficiency of the childcare sector to deliver desired
quality outcomes

o the merits of aligning regulatory approaches across jurisdictions towards
achieving minimum effective regulation. (Recommendation 4.41, p. 49)
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In August 2006, the previous Australian Government agreed in principle to this
recommendation and indicated that any possible overlap between Commonwealth
and state and territory regulatory requirements would be considered as part of a
(previously) announced review of the three levels of the National Quality Assurance
system.

The issue has also been examined by the New South Wales Government. The New
South Wales Independent Pricing and Regulatory Tribunal (IPART) conducted its
own investigation into the duplication of regulation within child care services as

part of its Investigation into the burden of regulation and improving regulatory
efficiency (2000).

Its desktop comparison highlighted the degree of overlap between the
Commonwealth Quality Improvement and Accreditation System (QIAS) for long
day care centres and the New South Wales Children’s Services Regulation. Of the
33 QIAS principles of quality care, there was ‘some overlap’ with 20 principles and
‘significant overlap’ with 8 principles. Only 5 principles had ‘no overlap’ with the
New South Wales regulations (IPART 2006, appendix 6). While this is persuasive
evidence of the prevalence of overlap, it must be acknowledged that there is little
quantified information on the extent of business detriment associated with this
duplication, particularly compliance costs.

IPART (2006) recommended that the New South Wales Government support a
COAG review of the role of the Commonwealth and state and territory governments
in regulating the children’s services sector to:

« 1identify areas of regulatory duplication that can be immediately addressed

« identify options to enhance the efficiency of regulating the children’s services
sector, including consideration of a single national regulatory model and a single
national regulator (p. 135).

The New South Wales Government responded in August 2007:

The NSW Government is working with other jurisdictions to develop by 2008 an
intergovernmental agreement on a national approach to quality assurance and
regulations for early childhood education and care. This agreement aims to address
overlaps and duplication between State and Commonwealth regulations and reduce red
tape for service providers. (p. 4)

The Australian Government referred this reform initiative to the COAG
Productivity Agenda Working Group (PAWG) at the COAG meeting in December
2007 (COAG 2007a). At this meeting Australian governments committed to
establishing a National Quality Framework for Early Childhood Education and Care
that comprises four key elements:
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« strong quality standards
« a quality ratings system
« streamlined regulatory (licensing and accreditation) arrangements

« an Early Years Learning Framework.

The objectives of the National Quality Framework are to:

« enhance learning and development outcomes for children in different care
settings

o build a high quality, integrated national quality system for early learning and
care that takes account of setting, diversity of service delivery and the age and
stage of development of the children.

This Working Group released a discussion paper for consultation in August 2008
(COAG 2008a). According to the Discussion Paper, feedback from this consultation
process will be taken into account in developing the national quality framework.
Following national endorsement of the policy by COAG later in 2009, the final
framework is expected to be introduced from 1 July 2010.

A draft Regulation Impact Statement (RIS) is expected to be released for comment
in the near future to facilitate consultation. Child Care New South Wales expressed
a number of concerns about future regulation based on inadequate prior regulation
impact assessment:

Child Care New South Wales is concerned that well-meaning regulatory proposals to
lift service-quality standards might end up hurting the very children and families that
all parties are trying to help, as well as damaging jobs, parent workforce-participation,
Australian productivity, and centres themselves. (sub. 20, p. 12)

The risk is that the cost of (already good-quality childcare centre services) will become
unaffordable for ordinary families ... costs will (needlessly) rise to a point where many
ordinary families will not be able to afford the higher standards, and thus be forced to
make use of lower quality but lower cost backyard alternatives. (sub 20, p. 12)

At the very least, the government which is going to be expected to pay for increased
parent subsidies in order to overcome the affordability issues needs to be properly
engaged in understanding what those costs are likely to be, and whether increased costs
are likely to be matched by commensurate increases in quality (benefits). (sub. 20,

p. 12)

The success of this whole childcare regulation reform exercise hinges on the quality of
that Regulation Impact Statement (sub. 20, p. 9)

Consistent with COAG’s Best Practice Regulation Guide (2007b), it is imperative
that the forthcoming Regulation Impact Statement (RIS) on the National Quality
Framework conducts a transparent assessment of the costs and benefits of the
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options under consideration, particularly the compliance cost savings (if any) to
business. The RIS would also need to demonstrate that any additional costs to the
community (including children) of raising quality standards are outweighed by the
benefits.

Inconsistent objectives between national quality assurance systems and state
regulations

Monash University Family and Child Care raised concerns about the differing
objectives of different levels of government:

The requirement to meet the individual needs of children (National Childcare
Accreditation Council) and the requirement to meet regulations (Department of
Education and Early Childhood Development) can be different. For example,
appropriate sleeping facilities for children: cots/beds versus slings/hammocks for
recently arrived/refugee children. (sub. 28, p. 1)

Assessment

COAG’s proposed National Quality Framework for Early Childhood Education and
Care is planning to address these concerns about inconsistent objectives by
streamlining regulatory arrangements. It is important that the forthcoming national
quality framework is developed on best practice regulatory design principles to
ensure that it achieves consistent objectives across the different tiers of government.

Burdensome or redundant regulation

Lack of credible sanctions

The current Child Care Benefit (CCB) framework requires long day care centres,
outside school hours care services and family day care schemes to satisfactorily
participate in Child Care Quality Assurance (CCQA) in order to pass on CCB (in
the form of fee reductions) to families.

The Office of Early Childhood Education and Child Care (OECECC) within the
Department of Education, Employment and Workplace Relations (the Department)
has legislative responsibility for managing the compliance of child care services
with the CCQA.
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A number of child care associations raised the issue of the lack of meaningful
sanctions that are applied when child care services are found ‘non-compliant’ with
CCQA systems.

CCC is especially concerned that even though a number of services are continually
marked ‘non-compliant’ in the Quality Assurance system, the ultimate sanction of
removal of approval for Child Care Benefit (CCB) fee subsidy for non-compliance has
never been applied. (Community Child Care, sub. 27, p. 3)

DEEWR is notified by the NCAC of any children’s services that has an unsatisfactory
result. The ultimate penalties that DEEWR can impose are the removal of Child Care
Benefit ... What political will is there to really take action? (Australian Community
Children’s Services, sub. 7, p. 3)

Assessment

Depending on the seriousness of the issue identified at the child care service, the
consequences of non-compliance can range from targeted education campaigns for
minor issues through to prosecution for criminal offences. Services that are not
complying with the requirements of the CCQA systems may be sanctioned by
Government. Sanctions could include requiring services to meet additional
conditions, or suspensions or cancellation of a service’s CCB approval. Services
that have their approval suspended or cancelled can no longer receive advances or
make fee reductions.

However, according to the Department the removal of approval for CCB due to
non-compliance with CCQA has never occurred since inception in May 2007 (table
3.3). The NCAC reported providers as non-compliant to the Department, but all
services rectified the non-compliance before the date of effect for the sanction to
commence, and in each case the sanction was revoked.

Table 3.3 Consequences of non-compliant behaviour
Notice of sanction issued from May 2007 to February 20092

Type of sanction Number of notices issued
Additional conditions 5(115)
Suspension of CCB approval 6b (517)
Cancellation of CCB approval 1b (21)
Total 12 (653)

a Notice of intention to sanction is in parentheses.

b While these sanctions were imposed, all services rectified the non-compliance before the date of effect for
the sanction to commence and in each case the sanction was revoked.

Source: DEEWR, personal communication, 9 April 2009.
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Even if the services did not rectify the non-compliance before the date of effect it
appears that the regulation is so loosely worded that it would be difficult for the
Minister to remove CCB approval for a service that fails accreditation a number of
times. For example, section 23 of the Child Care Benefit (Eligibility of Child Care
Services for Approval and Continued Approval) Determination 2000 states that an
approved centre-based long day care service must:

o participate in the Quality and Improvement Accreditation System (QIAS) in
accordance with any quality improvement and accreditation requirements
published by the National Childcare and Accreditation Council (NCAC)

« maintain quality child care or make satisfactory progress to improve the quality
of child care in accordance with the QIAS as assessed by the NCAC.

As a consequence, being accredited is strictly not a requirement of CCB conditions
of approval or continued approval. If a child care service appealed the cancellation
of its CCB approval to a tribunal hearing the Minister would have to prove that the
service was not maintaining quality or was not improving quality. This burden of
proof would be difficult to meet, particularly if the service fails accreditation in
different quality areas each time.

For the same reasons, it would also be problematic for the Minister to pursue civil
penalties or infringements for services that fail accreditation. Indeed, the
Commission is not aware that such penalties have ever been used for breaches of
CCB legislation concerning quality accreditation. However, if they were imposed,
the one advantage such penalties would have over sanctions is that they are less
likely to affect families — assuming services do not pass on the cost of fines by
raising fees.

The NCAC (2009a) have suggested that the government has been unwilling to
cancel a providers CCB approval because of the disruptive financial consequences
on families (that arise from the tying of provider funding with participation in
CCQA):
In the past, the Government has been reluctant to withdraw Child Care Benefit funding,
as this adversely affects families, leaving limited options available to sanction services.

(p-4)

It is important that the sanctions outlined in the regulations are credible. If sanctions
are not utilised in an appropriate manner poor performers have less incentive to
improve the quality of their services and at the same time the authority and
credibility of NCAC accreditation decisions are undermined. It also imposes costs
on complying providers without meeting the policy objectives of the regulation.
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It is also vital for good performers that departmental sanctions are credible. If a
service’s approval for CCB purposes is unlikely ever to be cancelled, poor
performers are likely to maintain a presence in the industry longer than they
otherwise would, and good performers’ growth prospects are artificially constrained
by the lack of compliance action. In effect, failing to utilise sanctions in the
appropriate circumstances can be seen as a restriction on competition within the
child care sector, which discriminates against child care services that are meeting
the accreditation standards — it is not a level playing field.

Most importantly, a failure to trigger sanctions in appropriate circumstances will be
to the detriment of the welfare and development of the children attending that sub-
standard service. Ongoing government funding of chronic poor performers in the
child care industry is also inconsistent with the objective of child care quality
assurance ‘to ensure that children in care have stimulating, positive experiences and
interactions that will foster all aspects of their development” (DEEWR 2008a,
p. 76).

Moreover, recent changes to the administration of CCB further strengthens the need
for credible sanctions. Up until recently, under the family assistance law, the
Department was able to write directly to families who were using a child care
service about the non-compliance of their provider and to inform them of the effect
on their CCB entitlement if the approval is suspended or cancelled. However, with
the recent replacement of the Centrelink Child Care Operator System (COS) with
the Child Care Management System (CCMS) this apparently will no longer be
possible. Thus, parents may not be aware of the non-compliant status of their
provider and are unable to apply pressure for the provider to comply or risk the
departure of children to an alternative provider.

DRAFT RECOMMENDATION 3.1

The Australian Government should amend the Child Care Benefit (Eligibility of
Child Care Services for Approval and Continued Approval) Determination 2000
so that it is clear that a service can have its Child Care Benefit approval removed
if it is not accredited by the National Childcare Accreditation Council.

It would also be worthwhile for the government to explore other non-regulatory
options to encourage child care operators to provide quality services. The NCAC
(2009a) suggested removing the link between accreditation and child care funding
to address the shortcomings of the current system:

. it is recommended that the Government replaces fee subsidies with greater
operational and capital assistance to child care providers. It is envisaged that the
objective of containing child care fees for families would be achieved by lowering
operational costs for services. This would also improve the ease of applying sanctions
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to non-compliant services, as families would not be affected ... Tying additional
funding to quality improvements would offer services an incentive to enhance the
quality of care they provide, in contrast to the current system of merely applying
ineffective sanctions for non compliance (p. 4)

This proposal would lead to a funding model similar to that of the aged care
industry (funding ‘places’ rather than ‘people’). Unfortunately, such an approach
would need to be supported by a national planning framework to ensure that new
services were developed in areas where shortages were most pronounced. And, as
discussed in chapter 2.3, this type of funding model is likely to have serious
shortcomings since it can:

« impede the extent of competition between child care providers by making it
difficult for new providers to enter the market even where existing providers are
deficient

« stifle innovation in service design and delivery

« restrict enterprise mix and investment in the sector.

Assuming the link between participation in CCQA systems and CCB funding is
maintained, other options could be considered to create the right incentives to
ensure the provision of quality care beyond the triggering of sanctions. For
example, the Australian Government could improve both the quality of the
information it provides to parents and the way it is delivered to parents, to support
more informed consumer choice.

Currently, parents can find out if a particular child care centre is accredited by
searching on the NCAC website (which also provides an accreditation history). But
if parents want to check its ‘quality rating’ they must physically go to the individual
child care centre and request to view the service’s ‘Quality Profile Certificate’
which provides a rating of the service’s achievement against each of the Child Care
Quality Assurance Quality Areas.

In addition to the above information provided by the NCAC and individual child
care services, the Australian Government’s ‘mychild.gov.au’ website provides a
listing of CCB approved child care services (that have voluntarily registered with
the website). However, a full listing of CCB approved child care services is
currently only available on the Child Care Access Hotline (1800 670 305) funded
by the Department.

Finally, the Department itself has the discretion to publicise information relating to
the sanctioning or suspension of a service for non-compliance with the conditions
for continued approval. Details of the sanction or suspension, and the service they
apply to, may be published on the Department website.
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Parents require transparent, easily understood information about child care
providers. It would appear that parents could benefit from having better quality
information provided in a more consolidated format by:

« making it mandatory for the NCAC to publish on its website information on the
accreditation status (and the reasons for any ‘not accredited’ decision — box 3.1)
and the Quality Profile Certificate (or quality rating) of specific child care
services

« making it mandatory for the Department to publish on its website information on
those service providers that are non-compliant with CCQA, including the
reasons for their non-compliance, and the consequences/outcomes that resulted
from their non-compliance

« providing direct links to the relevant information on the NCAC and Department
websites on the mychild.gov.au website.

Improving direct communication with parents in relation to the level of quality
provided by specific services and assisting consumers to more readily compare
services will provide stronger incentives for child care providers to become more
competitive in providing quality services.

DRAFT RECOMMENDATION 3.2

The Department of Education, Employment and Workplace Relations should
improve both the quality of child care service information provided to parents,
and the way it is delivered by:

o making it mandatory for the National Childcare Accreditation Council to
publish on its website information on child care services accreditation status
(and the reasons for any ‘not accredited’ decision) and the Quality Profile
Certificate (or quality rating) of specific child care services

o publishing on its website information on those child care services that are
non-compliant with Child Care Quality Assurance, including the reasons for
their non-compliance, and the consequences/outcomes that have resulted from
their non-compliance

o providing direct links to this information on the mychild.gov.au website.
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Box 3.1 Key to accreditation status

The NCAC provides the following brief descriptions of the various categories of
accreditation status for child care services participating in the Child Care Quality
Assurance (CCQA) systems.

‘New registration’ — is the status applied to a child care service registered to
participate in CCQA and is working towards accreditation for the first time.

‘Accredited’ — is the status applied to a child care service with a Quality Profile that
meets the standard required for accreditation under the relevant CCQA system.

‘Not accredited’ — is the status applied to a child care service with a Quality Profile
that does not meet the standard required for accreditation under the relevant CCQA
system. If a child care services is given the status of ‘not accredited’ it is required to
improve practice and submit a self-study report to NCAC within 3-6 months after the
most recent accreditation decision.

‘Non-compliant’ — is the status applied to a ‘not accredited’ child care service that
has been reported to the Department for failure to make satisfactory progress in the
relevant CCQA system because it:

— did not meet the standard required for accreditation on two or more consecutive
occasions and/or

— the service has not met the standards required for the majority of quality areas.

‘Compliant’ — is the status applied to a child care service now meeting the
requirements of the relevant CCQA system following a period of non-compliance or
accreditation withdrawn.

‘Accreditation withdrawn’ — is the status applied to a child care service whose
accreditation status has been rescinded by the NCAC because:

— the service has serious licensing and/or child protection matters confirmed by
relevant authorities

— the NCAC has received a written complaint about the service and the service has
not adequately responded within the required timeframe

— the accreditation decision has been delayed due to licensing, child protection or
complaint issues, which resulted in a delay in the accreditation decision for more
than six months after the date of the service’s validation visit.

Source: NCAC (2009b).

Reporting of vacancies

Since June 2006 child care providers have been required, under section 21 of the
Child Care Benefit (Eligibility of Child Care Services for Approval and Continued
Approval) Determination 2000, to report anticipated vacancy information to the
Department.
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Currently services are required to provide vacancy information on a weekly basis,
before 8pm each Friday, for the following week. The information provided must be
based on the number of vacant CCB-approved places identified each day in line
with the service’s business practices. Services are required to report for each week
that they operate, regardless of whether they have vacancies or not.

If services do not report vacancy and usage date, or do not report vacancy and usage
data on time, a sanction or penalty may be imposed. Sanctions include suspension
and cancellation of approval. In addition to sanctions, this vacancy and usage
requirement is also subject to an infringement notice scheme involving financial
penalties. A service that does not report on time may receive an infringement notice
and has the option of paying the lesser penalty set out in the notice or having the
liability determined in court.

According to the Department, some child care providers have questioned the
regulatory requirement to report vacancies of child care places:

Some child care services have complained about the burden that reporting vacancy
information places upon them — often this is linked to a concern that the information
provided is of limited value to parents and to the service itself (in terms of attracting
clientele). (sub. 42, p. 7)

Moreover, some child care organisations suggested that certain child care providers
would report vacancies even when they were at capacity so that parents seeking
vacancies would be directed to those providers in the first instance — ensuring they
always had pent-up demand for their service.

Assessment

When vacancy reporting was initially introduced in mid-2006, providers had a
number of channels where they could lodge this information:

« celectronically (directly into the Child Care Availability System which collected
vacancy information, by e-mail, or via the services of a third party software
provider)

« telephone (to the Child Care Access Hotline, which had a dedicated number for
services).

With the transition of all Child Care Benefit approved services onto the Child Care
Management System (CCMS), this is now the only mechanism for services to
submit their vacancy information (box 3.2).

According to the Department, the objectives of reporting vacancy information are
to:
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« 1mprove the ability of parents to find suitable child care by:
— being able to find out information about all the services in their area
— obtaining information on whether or not a service has a vacancy
— finding out about the age groups the service caters for

— obtaining information on whether the service has a vacancy in the specific
age group that parents are seeking.

« help services fill any vacancies and reduce the number of enquiries to services
during times when they have no vacancies or if they do not offer care to a
specific age group

o provide information to Centrelink and employment service providers to allow
them to help job seekers that are parents with participation requirements under
the ‘Welfare to Work’ reforms.

According to the Department, no Regulation Impact Statement (RIS) or estimate of
compliance cost information was developed prior to vacancy reporting being
implemented in 2006. Advice provided by the Office of Regulation Review (now
the Office of Best Practice Regulation) indicated that a RIS was not necessary as the
proposed amendments were minor or machinery in nature and did not substantially
alter existing arrangements.

Box 3.2  Child Care Management System

Under family assistance legislation, all Child Care Benefit approved services are
required to operate under the Child Care Management System (CCMS) by 1 July 2009.

The CCMS introduces a new process for transferring information between child care
services and the government over the internet. This information will include details of
the children enrolled in the service and information about their attendance at the
service. The CCMS brings all approved child care providers online to standardise and
simplify Child Care Benefit administration including the capability to lodge CCB
electronically.

According to the former Parliamentary Secretary for Early Childhood Education and
Child Care:

The CCMS provides an opportunity for child care service providers to review and streamline
their business processes, giving them more time to concentrate on offering quality early
childhood education and care programs to children and their families.

The new system will reduce the amount of paperwork for child care professionals, allowing
them to provide all the required data at once, in a streamlined electronic format. (2009, p.1)

Source: McKew (2009).
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Now that vacancy reporting has migrated to the CCMS, it is likely that the
regulatory burden on services has reduced or at least stayed the same. This has been
corroborated by feedback provided to the Department which indicates that:

« services that reviewed their fee charging practices to align with their obligations
introduced by the CCMS have significantly streamlined their administration

« some services that have continued to use business practices that were in place
prior to the introduction of the CCMS have similar administration overheads as
in the previous system

« one of the key factors in streamlining administration is the third party software
used by services and the level of support provided by their software provider:

— 1n some instances services report significant administrative improvements
due to the CCMS software changes

— others report only marginal improvement over the previous software product.

« as a service utilises the CCMS for a period of 4-6 weeks then the administrative
overhead is reduced and significant streamlining can be achieved. (DEEWR,
personal communication, 30 April 2009)

Despite these recent reductions in compliance costs it is questionable whether the
benefits of vacancy reporting to parents or providers outweigh the costs. The level
of usage by parents is low. In terms of calls received by the Child Care Access
Hotline, the call volume for the last three financial years is:

« 2005-06 —35 800
o 2006-07—-41 128
« 2007-08 —36 004

According to the current provider of the Hotline, around 60 per cent of callers
request information on reported vacancies. Given the Australian Government
supported 668 124 child care places per day in 2007-08, the (vacancy) calls made
per year (21 602 calls per year) relative to the number of child care places per year
(173 712 240 places per year) is very small (0.012%)!. It would appear that either
parents are not aware of the service or they do not find it useful.

Most parents seeking child care are most likely to be seeking stable longer term
options for their children. The information they require would be for longer term
placement availability rather than information on vacancies for the following week,
although this weekly information could perhaps be of some use as a predictor of
longer term vacancies.

136 004 x 60% =21 602 calls per year, 668 124 x 260 work days = 173 712 240 places per year.
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On the other hand, if some parents were seeking a short term vacancy it would
appear that more accurate information could be gleaned from contacting a child care
service directly, rather than via the Hotline which has information that could be up
to a week out of date. Moreover, even if the Hotline information was accurate
parents would still have to contact the child care service directly to book the place.
So the vacancy reporting arrangements are only reducing the search costs to the
extent that it deters parents contacting services with no vacancies — which might be
less than expected if services are declaring vacancies when they do not exist, as it
has been claimed.

From the evidence provided, the costs of vacancy reporting to child care providers
are small, but it also appears likely that the benefits to child care providers and the
community are even smaller. The Department should remove the requirement on
child care providers to provide anticipated vacancy information.

DRAFT RECOMMENDATION 3.3

The Australian Government should remove the requirement, under section 21 of
the Child Care Benefit (Eligibility of Child Care Services for Approval and
Continued Approval) Determination 2000, for child care services to report
anticipated vacancy information.

Unannounced validation visits and spot checks by the NCAC

Unannounced validation visits by the National Childcare Accreditation Council
(NCAC) were raised in consultations as being unnecessary and duplicative given
the existence of ‘spot checks’ by the same organisation. It was suggested that spot
checks are sufficient to ensure validators can observe genuine typical practice and
the quality of child care services are maintained throughout the year.

As part of the accreditation process under the NCAC quality assurance systems
(figure 3.1), after a child care provider’s self-assessment report has been received,
NCAC selects a validator to conduct the validation visit of the service. A letter is
sent to the provider advising a timeframe of six weeks within which the visit will
occur. The validator does not provide the service with a specific date that they will
attend the service. (NCAC 2007, p. 12)

In addition, providers that have been through the CCQA process and are accredited
are randomly selected to receive a spot check. The NCAC may also schedule a spot
check as part of an investigation of a written complaint about a child care service.
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Figure 3.1 Accreditation process under National Childcare
Accreditation Council quality assurance systems 2. b, c, d

_—

1. Registration:

All FDC schemes, and
OSHC and LDC services
have to be registered with

NCAC, to receive CCB.

NCAC makes the
accreditation decision. To
be accredited, a provider
must achieve a rating of
‘satisfactory’ or higher on

all quality areas.

5. Accreditation decision:

NCAC monitors
performance (new self
assessment required

every 2.5 years). 2. Self assessment:

Each registered provider
assesses its own
performance against
requirements.

4. Moderation: 3. Validation:
A moderator assesses the Providers are reviewed by a
provider’s practices, based ‘validator’, who reports
on information from the < results to NCAC. The
self-assessment, the validator collects surveys
validator’s report and from the service’s director
completed surveys. and staff, and families.

a FDC refers to Family Day Care schemes. b OSHC refers to Outside School Hours Care.€ LDC refers to

Long Day Care services. d CCB refers to Child Care Benefit payments.

Source: SCRGSP (2009).

During a spot check, a NCAC validator attends a child care facility without notice

to observe:

« progress made by the service to self-assess and improve on a continuing basis

« any practices not meeting the standard required for accreditation and immediate

action taken by the provider to address these

« provider practice in relation to issues raised in a written complaint (where

applicable). (NCAC 2007, p. 12)

Assessment

When child care providers are going through the accreditation process for the first
time, or subsequent to a period of being ‘not accredited’, or after having their
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accreditation withdrawn, the NCAC should be focused on fostering continuous
improvement as part of its support function. It is difficult reconciling unannounced
validation visits with the NCAC’s objective ‘to assist child care professionals to
deliver quality child care by providing advice, support and resources’ (NCAC 2007,
p. 4). A pre-appointed validation visit may also yield better outcomes for the
validator as the service director and staff can structure their days to better
accommodate the validator for the duration of the visit.

While validation visits should be about supporting child care services, spot checks
are an important part of the NCAC’s inspectorial function. Spot checks are a
valuable mechanism for creating the right incentives for services to provide
consistent quality care every day once they are accredited or seeking re-
accreditation.

The Department should ensure a clear separation of the NCAC’s support and
inspection functions by removing unannounced validation visits and reintroducing
pre-appointed validation visits for those providers seeking accreditation. Spot
checks should be retained for those providers already accredited or seeking re-
accreditation.

DRAFT RECOMMENDATION 3.4

The Department of Education, Employment and Workplace Relations should
remove the requirement on the National Childcare Accreditation Council to
conduct ‘unannounced’ validation visits of child care services, but continue with
(unannounced) spot checks.

NCAC validation surveys

As part of the accreditation process under NCAC, quality assurance systems (figure
3.1) providers are reviewed by a ‘validator’ who reports results to the NCAC. At the
time of the validation visit the validator collects (paper) validation surveys that have
been sent to the provider prior to the visit for completion by the service director,
staff and families. There is a separate set of surveys for each child care quality
assurance system, each set is varied to relate to the relevant quality areas and
principles.

Child care providers are required to send validation surveys to the parents of
children attending their respective services and then collect them for the validator
prior to the validation visit. The onus is on individual providers to meet the NCAC’s
minimum benchmark return rate of forty per cent of children attending the service.
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During consultations, child care providers questioned the need for their involvement
in administering NCAC validation surveys.

Assessment

The surveys can be time consuming for services to administer given that they may
be copying, distributing and collecting, on average, approximately 100 surveys and
accompanying cover letters. However, it could also be anywhere between 15 — 600
surveys, depending on the size of the service (NCAC, personal communication,
1 May 2009).

Child care providers could be spared the administrative cost of this process if the
NCAC conducted telephone surveys of a sample of parents from each individual
child care centre. There is no justification for the NCAC shifting some of the
current administrative burden of validation surveys onto providers.

DRAFT RECOMMENDATION 3.5

The National Childcare Accreditation Council should replace paper validation
surveys given to parents with telephone validation surveys so that child care
services are no longer required to act as a survey dispensing/collection service.

Consolidation of child care accreditation systems

During public consultations some providers questioned the on-going need for three
different Australian Government child care quality assurance systems for Family
Day Care schemes, Outside School Hours Care services and Long Day Care
centres. Views were expressed that complying with more than one set of standards
1s a burden on those individual services which provide more than one type of
service.

Assessment

In 2006, the NCAC commenced working towards the development of an integrated
child care quality assurance system to be known as the Child Care Accreditation
System (CCAS) which was going to apply to the three types of service currently
accredited by the NCAC. Draft CCAS standards were developed in 2006-07 and
released for public consultation from January to April 2007 together with a draft
framework for the CCAS.

The CCAS identified common, core elements of quality care in family day care,
long day care and outside school hours care environments. At the same time, it
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recognised those elements of difference and retained those components of quality
care specific to each service type. The CCAS was aimed at streamlining the existing
CCQA systems to reduce the burden on individual services and enable other child
care service types to participate in CCQA (NCAC 2007).

The work undertaken on the CCAS appears to have been subsumed by COAG’s
National Quality Framework for Early Childhood Education and Care. According to
the Department this work will feed into the COAG reform process:

Preliminary work was undertaken in relation to streamlining of the Child Care Quality
Assurance systems for Long Day Care, Family Day Care and Outside School Hours
Care and many people across the child care sector contributed to that process. While
the agenda for reform now is much broader, the contribution that was provided during
the previous process was extremely valuable and will feed into the work now
underway. (2009d)

It is not clear why such work could not have continued in parallel with the broader
COAG process and have been implemented, given both processes have the same
objectives — to streamline regulatory (licensing and accreditation) arrangements.

It is important that the Australian Government maintains efforts to unilaterally
reduce regulatory burdens in areas where it has responsibility even though other
reform processes, involving other jurisdictions, are on-going. In this case, rather
than delay an existing Commonwealth process until the outcomes of a wider
process become clear, it would have been more fruitful to undertake both
simultaneously and then merge the outcomes of both processes when they are
finalised.

DRAFT RECOMMENDATION 3.6

The Department of Education, Employment and Workplace Relations should
complete the integration of the three existing Child Care Quality Assurance
systems as soon as possible.

Other concerns raised

Coordination of visits of NCAC and state regulators

In consultations, providers raised the issue of the lack of coordination of visits
between the National Childcare Accreditation Council (NCAC) and state/territory
regulators. This lack of coordination can result in services receiving visits from both
tiers of government at the same time or within a very short space of time.
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Assessment

Both the NCAC and state/territory regulators conduct visits to child care services as
part of the accreditation and licensing processes. Due to the independent nature of
both processes, child care providers can receive multiple visits in a short space of
time.

It would relieve the burden on child care providers having to deal with the
administrative burden of both tiers of government in a short space of time if the
visits from Commonwealth and state agencies were more evenly spaced throughout
the year. In this way child care providers’ compliance workload would be more
uniform and there would be less risk of providers being taken away from core
business activities for lengthy periods (to address compliance issues) within a
specific timeframe during the year.

Obviously coordination of visits by Commonwealth and state/territory officials
would not be possible in all circumstances (e.g. spot checks, inspections triggered
by complaints). However some coordination should be feasible in relation to the
respective accreditation/licence renewal cycles.

DRAFT RECOMMENDATION 3.7

The National Childcare Accreditation Council and state/territory regulators
should coordinate their visits to child care services as far as possible, to reduce
the risk of compliance activity spiking within a specific timeframe during the
year.

CCB compliance reporting

All approved child care services must keep an assortment of records to maintain
their CCB approval (box 3.3). Records must be kept for 36 months from the end of
the calendar year in which the care or event recorded occurred.

Some child care providers, like Monash University Family And Child Care, raised
concerns about the length of time records must be stored to be compliant with CCB
record-keeping requirements:

Meeting reporting requirements for CCB can be difficult, as information is required to
be stored for various amounts of time, which can again be different from the state based
regulations. This provides storage issues for centres. (sub. 28, p. 1)
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Assessment

According to the Department, the objective of the compliance framework is to
preserve the integrity of child care payments made by the Australian Government in
the child care sector:

Compliance monitoring is considered necessary to underpin more than $1.9b outlays in
payments for Child Care Benefit purposes, $860m in Child Care Tax Rebate plus
substantial funding programs. The obligation to keep records and to produce them for
inspection are fundamental to compliance. (sub. 42, p. 5)

Box 3.3 Records to be kept by approved child care services
All approved child care services must keep the following records:

« if applicable, the licence to operate a child care service issued by the state or
territory where the service operates

e records of attendance for every child provided with care, including records of
absences which, in the opinion of the service, took place in permitted circumstances
(‘approved absences’) or on a permitted absence day (‘allowable absences’)

« records of any instances in which the service certified something under the family
assistance law (for example, for eligible hours or a CCB rate for a child at risk or an
individual in hardship, or for the need for a period of 24-hour care)

« copies of reports given by the child care service to the Secretary of the Department
concerning details of child care usage and Child Care Benefit payment summary

« copies of notices of any determinations (CCB percentage, eligible hours limits, and
so on) given to the service by the Secretary under the family assistance law for CCB
purposes

e copies of receipts issued to people who have paid child care fees

« enrolment forms

o statements or documents for the purposes of documenting an approved absence
e insurance policies and any other documentation relating to insurance

e accounting records, including cash books and journals

» copies of any in-home care agreements

And in the case of family day care only:

« current records of the full name, residential address and contact number of each
carer employed or contracted by the service

« if care is provided at a place other than the carer’s residence, the address and
telephone number of those other premises.

Source: DEEWR (2008a)
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The key child care compliance activities undertaken by the Department include:
« educating services about their obligations under family assistance law

« conducting unannounced visits to approved child care services to monitor
compliance with their obligations

« 1investigating possible child care fraud.
According to DEEWR (2009a), the most common non-compliance issues identified
in reviews of child care services include:

« services claiming CCB for absences before a child commenced care or after the
child has ceased care

« problems with attendance records, such as failing to note the times in and out of
children in care and parents not signing/verifying children’s attendance where
appropriate

« allowable and approved absences not being clearly recorded on attendance
sheets and services failing to report allowable absences to the Family Assistance
Office

o receipts not meeting the legal requirements, for example, not including
information such as the names of the children covered by the receipt, the period
to which the fee payment relates and the amount of CCB fee reductions for the
period covered by the receipt.

The CCB compliance framework does not cover compliance with the quality
assurance programs administered by the NCAC or state and territory licensing
requirements for child care services.

The graduated responses to non-compliant activity are listed in the Department’s
Child Care Payment Compliance Framework and include:

« targeted education campaigns
e warnings

« sanctions, including meeting additional conditions, or suspension or cancellation
of a service’s CCB approval

« civil penalties and infringement notices

« prosecution where criminal offences are involved

« recovery of fraudulently received payments through legal proceedings. (2009b)
In most cases, according to DEEWR (2009a), services will simply require further

education and guidance because most services work hard to provide quality child
care and follow the rules to ensure that families receive their correct entitlement to
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CCB. However, there are a small number of services who engage in unfair and/or
illegal practices which can result in the wrong entitlements being paid. When these
non-compliant services are identified further investigation and follow up action is
undertaken.

Since 2006, the Department has conducted over 3000 compliance visits and some of
the services have had follow up visits. The annual target for compliance visits is
around 10 per cent of all services. In recent times the Department has secured
successful prosecutions for CCB fraud amounts of between $70 000 and $150 000.
The court judgements resulted in the monies being repaid to the Australian
Government.

There is obviously a strong public policy rationale for having procedures in place to
minimise the risk of incorrect payment and fraud, to ensure the integrity of child
care payments made to families and services. These compliance processes, where
possible, should be weighted towards those services that have a history of
participating in inappropriate practices using a risk management approach. This will
help to minimise the regulatory burden on the majority of services that ‘follow the
rules’. An example of where this could occur is in conducting unannounced visits to
approved child care services to monitor compliance with their obligations.

According to the Department virtually all compliance visits are unannounced and
the targeting of services for compliance visits is predominantly based on a service’s
‘risk profile’. The risk profile is built up from a series of edit checks applied to child
care data. Some services are also subject to compliance visits based on complaints
and tip-offs received via the Child Care Compliance Tip-off Line (1800 664 231).
From the information provided by the Department to the Commission it appears that
such a risk management approach is currently undertaken.

Inconsistent application of child care quality assurance systems and regulations

Some child care associations and service providers raised the issue of different
interpretations of national standards by individual validators and also state
regulations by state compliance officers:

... regulation and QA (Quality Assurance) are blunt instruments which inevitably rely
on human interpretation and implementation. CCC is aware of persistent problems with
inconsistent interpretation and enforcement. For example state Children’s Services
Advisors issuing formal breaches for practices previously identified as points for
discussion such as a minor tear in a mattress. At the national level QA validators
sometimes require specific wording in policy documents while others accept local
wording that captures the intent of the national standards. (Community Child Care, sub.
27,p.2)
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